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®mteb States Court of Appeals 

District of Columbia 


No. 9736 


Phoenix Mutual Life Insurance Company of Hartford, 
Connecticut, a body corporate, 

Appellant , 

vs. 

Alberta Hahn Flynn, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia 
for $5,000 in favor of appellee in an action brought by her 
on a policy of insurance on the life of her husband, Patrick 
T. Flynn, in which she was named beneficiary. Jurisdiction 
of this Court to review the judgment is based upon D. C. 
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Code (1940), Title 17, Section 101. Jurisdiction of the 
Court below is shown by appellee’s complaint (App. 1-2) 
and appellant’s answer (App. 3-4). 

STATEMENT OF CASE 

Appellee Alberta Hahn Flynn filed an action in the 
District Court of the United States for the District of 
Columbia against appellant Phoenix Mutual Life Insurance 
Company of Hartford, Connecticut, to recover the sum 
of $5,000 under appellant’s policy of insurance numbered 
S23,242 dated June 26, 1940, on the life of her husband, 
Patrick T. Flynn, who met his death on August 5, 1946 
(App. i 1-2). In its answer appellant admitted the issuance 
of the policy and averred that the death of the insured re¬ 
sulted directly or indirectly from participating in aero¬ 
nautics, as passenger or otherwise, or from exposure to 
a hazard incident thereto, which was a risk not assumed 
by the Company under any of the terms of said policy, and 
that appellant’s only liability was to pay the beneficiary 
$353, the amount of the reserve, which was thereby ten¬ 
dered (App. 3-4). 

The pretrial hearing was had on April 1, 1947, and after 
a full discussion of the nature of the case and the issues 
involved, a pretrial order was prepared and signed (App. 
4-6) in which it was stipulated, among other things, that 
the insured died on August 5, 1946 while a passenger in 
an airplane, that if a rider respecting death of the insured 
while a passenger in an airplane was properly a part of 
the policy its provisions had application to the death of the 
insured, and that “The only dispute is as to whether or not 
such provisions was (sic) properly made a part of the 
policy 

As set forth in the pretrial order, appellee’s position 
was that the rider was not properly made a part of the 
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policy so as to limit appellant’s liability thereunder be¬ 
cause (1) it was not attached to and made a part of the 
policy at the time of its issuance and acceptance, (2) after 
the death of the insured appellant’s agent secured posses¬ 
sion of the policy and without appellee’s consent took the 
policy with him and when it was later returned it had a 
rider attached thereto which was not the rider which in¬ 
sured had signed, although the provisions thereof were 
the same, (3) there was no consideration for the rider 
limiting appellant’s liability after the issuance and ac¬ 
ceptance of the original policy and (4) the rider was not 
a proper part of the policy in that it was not attached to 
and made a part of the policy at the time of its issuance 
and acceptance. 

Appellant’s position at the pretrial hearing was that 
the rider was attached to and made a part of the policy 
when it was originally issued, delivered to and accepted 
by the insured. It was stipulated that the original policy 
would be received in evidence without formal proof without 
being considered an admission by appellee that the rider 
attached to the policy was a part of the policy at the time 
of original issuance and acceptance (App. 4-6). 

Before trial appellee filed a motion to amend the pretrial 
order with respect to the date of delivery of the policy 
(App. 6), and this motion was subsequently granted by 
the Pretrial Justice on condition that the trial be stayed 
to give appellant an opportunity to take a deposition to 
prove the date of delivery (App. 6-7), which deposition 
thereafter was taken. 

The case was tried in the District Court before a jury on 
the sole issue defined in the pretrial order, namely, whether 
or not the Special Aeronautics Provision rider attached 
to the policy was so attached at the time of the issuance 
and acceptance of the policy by the insured (App. 55-56, 62, 
69-71). It appeared that the insured was an aeronautical 
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engineer by profession (App. 9, 85), and it was conceded 
that at the time of his death he was a passenger in a 
passenger airplane owned and operated by the United 
States Navy (App. 62). At the conclusion of the trial both 
sides made a motion for a directed verdict. Appellant’s 
motion was made on the ground that the only issue in the 
case was whether the Special Aeronautics Provision rider 
was a part of the policy at the time of its issuance and 
acceptance by the insured on August 1, 1940, on which 
issue there was no testimony to controvert that offered 
by appellant (App. 68-70). Appellee’s motion was made 
on the ground that the rider did not apply to the death of 
the insured, and for the purposes of the motion appellee 
conceded that the rider was attached to the policy at the 
time of its issuance and acceptance bv the insured (App. 
67-68). 

During the argument on these motions appellant insisted 
that the only issue before the Court was whether or not 
the rider was attached to the policy at the time of its 
issuance and acceptance by the insured, as stipulated in 
the pretrial order, and that the stipulation “that if the 
rider was properly a part of the policy that its provisions 
had application to the death of the insured” were binding 
on appellee and on the trial court (App. 68-71). However, 
the court on its own motion and over appellant’s objection, 
amended the pretrial order so as to remove this stipulation 
(App. 70-71), overruled appellant’s motion for a directed 
verdict and granted appellee’s motion on the ground that 
as a matter of law the provisions of the rider had no 
application to a passenger in an airplane (App. 74-76). 

This appeal is taken because of the error committed by 
the trial court in declining to follow the pretrial order 
defining and limiting the issues in the case and in deciding 
as a matter of law that the Special Aeronautics Provision 
rider had no application to the death of the insured while 
a passenger in an airplane. 
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RULES INVOLVED 

The rules involved are Rule 16 of the Federal Rules of 
Civil Procedure and Rule 12 (a) of the District Court of 
the United States for the District of Columbia, making the 
former rule applicable to the District Court. Rule 16 of 
the Federal Rules of Civil Procedure provides as follows: 

“RULE 16. PRE-TRIAL PROCEDURE; FORMU¬ 
LATING ISSUES. 

In any action, the court may in its discretion direct 
the attorneys for the parties to appear before it for 
a conference to consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of amend¬ 
ments to the pleadings; 

(3) The possibility of obtaining admissions of 
fact and of documents which will avoid unneces¬ 
sary proof; 

(4) The limitation of the number of expert 
witnesses; 

(5) The advisability of a preliminary refer¬ 
ence of issues to a master for findings to be used 
as evidence when the trial is to be by jury; 

(6) Such other matters as may aid in the dis¬ 
position of the action. 

The court shall make an order which recites the 
action taken at the conference, the amendments allowed 
to the pleadings, and the agreements made by the 
parties as to any of the matters considered, and which 
limits the issues for trial to those not disposed of by 
admissions or agreements of counsel; and such order 
when entered controls the subsequent course of the 
action, unless modified at the trial to prevent manifest 
injustice. The court in its discretion may establish 
by rule a pre-trial calendar on which actions may be 
placed for consideration as above provided and may 
either confine the calendar to jury actions or to non- 
jury actions or extend it to all actions.’’ 
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Rule 12 (a) of the District Court of the United States for 
the District of Columbia provides as follows: 

“ (a) FEDERAL RULE 16 TO APPLY. Cases 
on the pre-trial calendar shall be pre-tried as pro¬ 
vided by Rule 16 of the Federal Rules of Civil Pro¬ 
cedure.” 


STATEMENT OF POINTS 

1. The trial court erred in declining to follow the 
pretrial order of April 1, 1947 limiting the issues in the 
case to an issue of fact, namely, whether or not the Special 
Aeronautics Provision rider was attached to the policy 
at the time of its issuance and acceptance by the insured, 
and in amending the pretrial order on its own motion after 
both sides had rested so as to remove the stipulation that 
the rider was applicable to the death of the insured. 

* 

2. The trial court erred in overruling appellant’s motion 
for a directed verdict. 

3. The trial court erred in granting appellee’s motion 
for a directed verdict. 

SUMMARY OF ARGUMENT 

1. As stated in Rule 16 of the Federal Rules of Civil 
Procedure, the pretrial hearing has for its purpose the 
simplification of the issues in the case and the limitation 
of the issues for trial to those not disposed of by admis¬ 
sions or agreements of counsel. The pretrial order ex¬ 
pressly controls the subsequent course of the action unless 
modified at the trial to prevent manifest injustice. Ap¬ 
pellant relied on the pretrial agreement that the Special 
Aeronautics Provision rider was applicable to the death 
of the insured if it were established as a matter of fact 
that the rider was properly a part of the policy, and the 
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trial of the case was directed towards that one issue. The 
action of the trial court in amending the pretrial order so 
as to remove this stipulation after both sides had rested 
resulted in surprise and substantial prejudice to appellant, 
in that had it not been for this stipulation appellant would 
have been prepared to tender evidence to show all the cir¬ 
cumstances under which the insured met his death, namely; 
that he was employed by the Navy Department as an 
aeronautical engineer, that his duties involved flying, that 
he vras killed while a passenger in an airplane owned by 
the Navy and operated by a Navy pilot, and that this plane 
crashed near the United States Naval Air Station at 
Patuxent, Maryland, after colliding in mid-air with a Navy 
test plane operated by a Navy test pilot. These facts have 
a material bearing on the question of law as to whether 
the rider is applicable to the death of the insured, and if 
the case was to turn on this question of law appellant 
should not have been precluded from establishing them. 

Appellant was entitled to rely on the pretrial stipulation 
with respect to the applicability of the rider to the death 
of the insured, and the trial court erred in setting the 
stipulation aside on its own motion after both sides had 
rested. 

2. The Special Aeronautics Provision rider used in this 
policy reads as follows: 

“It is hereby provided that the death of the insured 
resulting directly or indirectly from participating in 
aeronautics, as passenger or otherwise, or from ex¬ 
posure to any hazard incident thereto, is a risk not 
assumed by the Company under any of the terms of 
the policy; but in the event of such death the Company 
will pay to the benficiary the amount of the reserve 
under the policy. 

“However, this provision shall not be effective, ex¬ 
cept as to any provisions which may be included in 
said policy relating to payment of double indemnity 
for death due to accidental means, if death results 
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from bodily injuries received by the insured while 
traveling as a fare paying passenger in a licensed 
passenger aircraft operated by an incorporated com¬ 
mon carrier and piloted by a licensed pilot on a 
regular, scheduled flight between established airports.” 

Excluded is liability for death resulting directly or in¬ 
directly from participating in aeronautics “as passenger 
or otherwise” unless the insured is traveling as a fare 
paying passenger in a licensed passenger aircraft operated 
by an incorporated common carrier and piloted by a li¬ 
censed pilot on a regular, scheduled flight between estab¬ 
lished airports. 

The words “as passenger or otherwise” define what is 
meant by “participating in aeronautics,” are all-inclusive, 
and distinguish this case from the line of authorities rep¬ 
resented by Clapper v. Aetna Life Insurance Company, 81 
U. S. App. D. C. 246, 157 F. 2d. 76. 

In the case at bar it appeared that the insured was an 
aeronautical engineer by profession (App. 9, 85), and it is 
conceded that the insured died while a passenger in an air¬ 
plane owned and operated by the United States Navy (App. 
62). Therefore, appellee was entitled to no recovery other 
than the return of premiums paid on the policy. 

ARGUMENT 

I. The Trial Court Was Bound by the Pretrial Order of 
April 1, 1947 Limiting the Issues in the Case. 

Rule 16 of the Federal Rules of Civil Procedure, which 
is made applicable to the lower court by its Rule 12 (a), 
is designed to simplify the issues for trial, and the Rule 
requires the pretrial court to make an order reciting the 
agreements made by the parties and limiting the issues 
for trial to those not disposed of by admissions or agree¬ 
ments of counsel. The Rule further provides that this 
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order shall control the subsequent course of the action 
unless modified at the trial to prevent manifest injustice. 

The original* pretrial hearing in this case was held on 
April 1, 1947 before the Pretrial Justice of the District 
Court. Both appellant and appellee were represented by 
counsel, and after a full discussion of the case the Pretrial 
Justice prepared an order which was signed by the court 
and by counsel for appellant and appellee (App. 4-6). The 
case then went on the trial calendar, but before it was 
called for trial appellee filed a motion to correct a stipula¬ 
tion contained in the pretrial proceedings on the ground 

that counsel had inadvertently overlooked the date of de- 

•> 

livery of the policy typed in the pretrial order (App. 6). 
This motion came on for hearing before the Pretrial Justice 
and after argument the stipulation was stricken on the con¬ 
dition that the trial of the case w’ould be held to give 
appellant an opportunity to take a deposition to prove 
the actual date of delivery of the policy, and a further 
pretrial order to this effect w’as entered (App. 6-7). 

The pretrial order of April 1, 1947, in limiting the issues 
for trial, sets forth that there was no dispute that if the 
Special Aeronautics Provision rider was properly a part 
of the policy its provisions had application to the death of 
the insured, and that “The. only dispute is as to whether 
or not such provisions was (sic) properly made a part of 
the policy.” Then follows the grounds which appellee 
asserted as supporting her contention that the rider was 
not properly a part of the policy, namely, (1) that the 
rider was not attached to and made a part of the policy 
at the time of its issuance and acceptance, (2) that after 
the death of the insured appellant’s agent secured posses¬ 
sion of the policy and without appellee’s consent took the 
policy with him and when it was later returned to appellee 
it had a rider attached thereto, which was not the rider the 
insured had signed, although the provisions thereof were 
the same, (3) that there was no consideration for the rider 
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limiting appellant’s liability after the issuance and accept¬ 
ance of the original policy and (4) that the rider was not 
a proper part of the policy in that it was not attached to 
and made a part thereof at the time of issuance and accept¬ 
ance of the policy. 

Appellant’s position at the pretrial hearing was that the 
Special Aeronautics Provision rider was attached to and 
made a part of the policy when it was issued, delivered 
to and accepted by the insured in 1940, and it was agreed 
that the original policy should be received in evidence with¬ 
out formal proof with the reservation that its introduction 
in evidence should not be considered an admission by ap¬ 
pellee that the rider attached thereto was a part of the 
policy at the time of its issuance and acceptance (App. 
4-6)/ 

At the trial of the case, all of the evidence was directed 
towards the single issue of fact as to whether the Special 
Aeronautics Provision rider then attached to the original 
policy was so attached at the time of the issuance and ac¬ 
ceptance of the policy by the insured on August 1, 1940. 
It appeared that on July 10, 1940 and prior to delivery of 
the policy to him, the insured had signed a form of Special 
Aeronautics Provision rider which was dated July 5, 1940 
(App. 36-37, 77), but it was not and is not contended that 
this particular form was ever attached to the policy or 
intended to be (App. 6, 37-3S). The policy was actually de¬ 
livered to the insured on August 1, 1940, and it was and is- 
appellant’s contention that the Special Aeronautics Pro¬ 
vision rider now attached to the policy was so attached 
at that time (App. 84). Appellant’s witness Smith testified 
that the rider was attached at the time of issuance and de¬ 
livery of the policy to the insured on August 1, 1940 (App. 
18, 33-34, 38-39), and this testimony was supported by ap¬ 
pellant’s witness McCarthy, who testified that the rider 
was attached to the policy when it was finally prepared at 
the Home Office and sent out to the Los Angeles office for 
delivery (App. 45-46). 
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There was no evidence whatever to contradict this testi¬ 
mony, and after both sides had rested appellant made a 
motion for a directed verdict on the ground that the only 
issue in the case was whether the rider was attached to the 
policy at the time it w r as issued and delivered to the in¬ 
sured in 1940, and that the uncontradicted testimony was 
conclusive on this issue, there being no evidence on which 
the jury could base a finding that the rider was not so 
attached (App. 68-69). 

Appellee made a motion for a directed verdict on the 
ground that the rider had no application to insured’s death 
as a matter of law, and for the purposes of the motion 
appellee conceded that the rider was attached to the policy 
at the time of its issuance and acceptance by the insured 
(App. 67-68). It was during the argument on these motions 
that the trial court amended the pretrial order of April 
1, 1947 on its own motion and over appellant’s objection, 
so as to eliminate the stipulation with respect to the ap¬ 
plicability of the rider to the death of the insured (App. 
69-71), and then proceeded to determine as a matter of 
law that the rider had no application (App. 74-75). 

Appellant contends that in preparing for trial it was 
entitled to rely on the pretrial order and assume that 
the question of law as to the applicability of the rider to 
the death of the insured had been settled, particularly in 
view of the fact that no effort was made by appellee to 
amend the order in this respect before trial, although a 
motion had been made to amend the stipulation as to the 
date of delivery of the policy. If the order had been 
amended before trial appellant would have had an oppor¬ 
tunity to obtain and tender evidence to show fully the cir¬ 
cumstances under which the insured had met his death, 
namely, that he was employed by the Navy Department as 
an aeronautical engineer, that his duties involved flying, 
that he was killed while a passenger in a Navy plane being 
operated by a Navy pilot near the United States Naval 
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Air Station at Patuxent, Maryland, and that the crash of 
the airplane in which the insured was riding was caused 
by a collision in mid-air with a Navy test plane, whereas 
in deciding the motions for a directed verdict all the trial 
court had before it was the stipulation in the pretrial order 
that the insured died while a passenger in an airplane and 
the concession of appellee’s counsel that the airplane was 
owned and operated by the United States Navy. 

The pretrial order in this case was entered after a full 
discussion of the facts and issues involved, and after coun¬ 
sel had agreed with respect to the applicability of the 
rider, thus removing this point from further consideration 
by counsel and by the trial court. It is obvious, appellant 
contends, that if pretrial proceedings are to continue to be 
of substantial value in the handling and disposition of liti¬ 
gation^ the agreements reached by counsel should not ^e 
lightly set aside by the trial court. Cf. Fowler v. Crown- 
Zellerbach Corporation, (1947), 9 Cir., 163 F. 2d. 773. 

In setting aside this stipulation at that point in the 
trial—after both sides had rested—the trial court disre¬ 
garded the most important and fundamental consideration 
of pretrial procedure. As stated by Justice Holtzoff, then 
Special Assistant to the Attorney General, in the Report 
of the Committee to the Judicial Conference for the Dis¬ 
trict of Columbia, 1 Federal Rules Decisions 759, 763: 

“Another question involved in pretrial procedure 
which is of the utmost importance, is the effect to be 
given to the pretrial order. If the order is not to be 
regarded as definitive and binding at the trial; or if 
a party may fail to disclose some matter at the pre¬ 
trial hearing which should properly have been revealed 
and is allowed to surprise his adversary at the trial, 
much of the effectiveness and value of pretrial pro¬ 
cedure would be lost. In a case decided in the District 
of Oregon by Judge McColloch ( Burton v. Weyer¬ 
haeuser Timber Company, D. C., 1 F. R. D. 571), a 
new trial was granted on the court’s own motion, be- 
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cause one of the litigants had been permitted to inter¬ 
ject an issue at the trial which he had failed to disclose 
at the pretrial hearing. As was aptly remarked by 
the judge in that case, ‘the new rules outlaw the sport¬ 
ing theory of justice from Federal courts.’ ” 

II. Under the Provisions of This Policy There Is no Lia¬ 
bility for the Death of an Airplane Passenger Unless 
the Insured Is Traveling on a “Commercial Flight” 
as Defined in the Policy. 

The Special Aeronautics Provision in this policy reads 
as follows: 

“It is hereby provided that death of the insured re¬ 
sulting directly or indirectly from participating in 
aeronautics, as passenger or otherwise, or from ex¬ 
posure to any hazard incident thereto, is a risk not 
assumed by the Company under any of the terms of 
the policy; but in the event of such death the Com¬ 
pany will pay to the beneficiary the amount of the re¬ 
serve under the policy. 

“However, this provision shall not be effective, ex¬ 
cept as to any provisions which may be included in 
said policy relating to payment of double indemnity 
for death due to accidental means, if death results 
from bodily injuries received by the insured while 
traveling as a fare paying passenger in a licensed 
passenger aircraft operated by an incorporated com¬ 
mon carrier and piloted by a licensed pilot on a regu¬ 
lar, scheduled flight between established airports.” 

In this case it is conceded that the insured met his death 
while a passenger in an airplane owned and operated by 
the United States Navy (App. 62), and therefore there 
can be no recovery under the terms of this policy. 

In directing a verdict for appellee, the trial court was of 
the opinion that the provisions of this policy did not apply 
to an airplane passenger because a passenger did not parti¬ 
cipate in aeronautics. Whatever construction should be 
placed upon the words “participating in aeronautics ” 
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standing alone, this policy defines what is meant by that 
phrase with the words “as passenger or otherwise .” 

As pointed out in Mayer v. New York Life Insurance 
Company (1934) 6 Cir., 74 F. 2d. 11S, 119, 99 A.L.R. 155: 

“• * * Applying their ordinary meaning to these 
words, it is in fact difficult to conceive of any way in 
which one could engage ‘as a passenger’ in aeronautic 
operations except by simply riding in a plane. The 
■words ‘as a passenger or otherwise’ define and modify 
th^ words ‘engaging in * * * aeronautic operations,’ 
and are unlimited in scope. ‘Passenger’ covers both 
fare-paying passengers and passengers traveling on 
a pass or under a license. The phrase ‘engaging in 
* * * aeronautic operations’ may signify one actively 
employed upon the particular trip, from whose em¬ 
ployment the death resulted. But the addition of the 
words ‘as a passenger or otherwise’ makes the phrase 
all-inclusive. It covers every one, whether an air¬ 
plane employee, pilot, mechanic, or executive, whether 
a fare-paying passenger or one traveling on a pass 
or under a license, whose death results from his pres¬ 
ence on a plane at the time of the accident. 

‘‘There is no ambiguity in the excepting clause as 
written, and hence there is no occasion to consider ap¬ 
pellant’s alternative contention.” 

In Goldsmith v. New York Life Insurance Company 
(1934) S Cir., 69 F. 2d. 273, 276, cert, denied 292 U. S. 650, 
the clause excluded double indemnity if the insured’s death 
resulted from “ engaging, as a passenger or otherwise in 
• • • aeronautic operations .” The court said: 

“• • • While without the words, ‘as a passenger or 
otherwise,’ there would be room for doubt as to the 
meaning and scope of the expression, ‘engaging in 
aeronautic operations,’ the addition of those words 
does away with any ambiguity and shows that the 
phrase, ‘engaging as a passenger or otherwise in 
aeronautic operations,’ is intended to cover one who 
is temporarily occupied in being a passenger in a 
plane as well as one who takes an active part in the 
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operation or makes aeronautics his business. We think 
no one can properly misunderstand what is meant. 
The double indemnity clause, in our opinion, excludes 
from coverage death resulting from engaging in a 
single trip in an airplane as a passenger. It will be 
noted that in Gits v. New York Life Ins. Co. (C. C. A. 
7), supraj where the language was ‘engaging in sub¬ 
marine or aeronautic operations/ the court pointed 
out that ‘the ambiguity and doubt are emphasized by 
the facility with which the insurer could have included 
passengers -within the exception, were it so intended.’ 
In the case before us, the insurer did include passen¬ 
gers within the exception. That the intent of the parties 
might have been better expressed is of no importance. 
It is ambiguity, and not awkwardness of language, 
which opens the door for construction. If the meaning 
of language is clear, there is no room for construction.” 

Other authorities to the same effect are Christen v. New 
York Life Insurance Company (1937) D. C., N. D. Ill., 19 F. 
Supp. 440, involving the double indemnity clauses of seven 
policies, two of which excluded recovery for death result¬ 
ing from “ participation as a passmger or othencise in 
aviation or aeronautics ” and five of which excluded death 
while “ engaging as a passenger or otherwise * * * in aero¬ 
nautic operations ”; National Exchange Bank and Trust 
Company of Steubenville v. New York Life Insurance Com¬ 
pany (1937) D. C., W. D. Pa., 19 F. Supp. 790, which in¬ 
volved five policies, four of which excluded double in¬ 
demnity for death from “participation as a passenger or 
otherwise in aviation or aeronautics” , and the other, death 
resulting from “engaging as a passenger or otherwise, in 
* * • aeronautic operations”; Ivy v. New York Life In¬ 
surance Company (1940) D. C., N. D. Ala., 33 F. Supp. 
841, in which the double indemnity clause excluded death 
from “engaging, as a passenger or otherwise, in * * * 
aeronautic operations.” 

In Day v. Equitable Life Assurance Society of the United 
States (1936) 10 Cir., 83 F. 2d. 147, cert, denied 299 U. S. 
548, the policy contained a provision excluding double in- 
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demnity from death caused by “engaging as a passenger 
or otherwise in * * * aeronautic expeditions. ” The de¬ 
cision in this case turned upon the construction of the word 
“expeditions”, the court holding that a pleasure trip over 
an airport on a pleasant day was not an “expedition”, a 
word which carried an implication of military exploits or 
exploration into remote regions, an event “fraught with 
hazard”, and this distinction was pointed out in National 
Exchange Bank and Trust Company of Steubenville v. New 
York Life Insurance Company, supra. 

In the case of Clapper v. Aetna Life Insurance Company, 
81 U. S. App. D. C. 246, 157 F. 2d. 76, this court decided 
that the death of a passenger in the crash of an airplane 
was not the result of “am aeronautic flight,” and it is 
readily apparent that this decision has no application to 
this case because the provisions of the two policies are 
entirely different. 

Also, the same is true with respect to the line of autho¬ 
rities cited in that case dealing with clauses excluding lia¬ 
bility for death of the insured while “participating” in 
aeronautics, aviation, etc., without more. The cases holding 
such clauses ambiguous make it clear that the addition of 
the words “as a passenger or otherwise” would remove 
any doubt or ambiguity as to the scope of the exclusion 
clause. Kansas City Life Insurance Company v. Wells 
(1943) 8 Cir., 133 F. 2d. 224; Mutual Benefit Health and 
Accident Association v. Moyer (1938) 9 Cir., 94 F. 2d. 906, 
cert, denied 304 U. S. 581; Gregory v. Mutual Life Insur¬ 
ance Compamj (1935) 8 Cir., 78 F. 2d. 522, cert, denied 296 
U. S. 635; Gits v. New York Life Insurance Company 
(1929) 7 Cir., 32 F. 2d. 7, cert, denied 280 U. S. 564; Bayers- 
dorfer v. Massachusetts Protective Association (1937) 
D. C., S. D. Ohio, 20 F. Supp. 489, affirmed, Massachusetts 
Protective Association v.Bayersdorfer (1939) 6 Cir., 105 F. 
2d. 595, and cases construing policies which do not contain 
the words “as a passenger or otherwise” are no authority 
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for the construction of policies which do contain these 
words. Bayersdorfer v. Massachusetts Protective Associ¬ 
ation (D. C.), supra; Mutual Benefit Health and Accident 
Association v. Bowman (1938) S Cir., 99 F. 2d. 856, cert, 
denied 306 U. S. 637. 

There is a distinction to be made between “engage” and 
“participate”. Mutual Benefit Health and Accident Asso¬ 
ciation v. Bowman, supra; First National Bank of Chatta¬ 
nooga v. Phoenix Mutual Life Insurance Company (1933) 
6 Cir., 62 F. 2d 681; Bayersdorfer v. Massachusetts Pro¬ 
tective Association (D. C.), supra. The word “engage” is 
held to partake of frequency or continuity as well as having 
a vocational or occupational connotion. Mutual Benefit 
Health and Accident Association v. Bowman. ■, supra; Day 
v. Equitable Life Assurance Society of the United States, 
supra; First National Bank of Chattanooga v. Phoenix 
Mutual Life Insurance Company, supra; First National 
Batik of Chattanooga v. Phoenix Mutual Life Insurance 
Company (1931) D. C., E. D. Tenn v 57 F. 2d. 731, affirmed 
6 Cir., supra. On the other hand, “participate” is held to 
be more inclusive, to cover a single act or transaction, and 
to mean sharing in the act without the implication of phys¬ 
ical contribution. Mutual Benefit Health and Accident 
Association v. Bowman, supra; First National Bank of 
Chattanooga v. Phoenix Mutual Life Insurance Company, 
supra; First National Bank of Chattanooga v. Phoenix 
Mutual Life Insurance Company (D. C.), supra. 

As pointed out above, death of the insured resulting from 
participating in aeronautics, as passenger or otherwise, is 
a risk not assumed by the Company under any of the terms 
of the policy, unless death results from bodily injuries re¬ 
ceived by the insured while traveling as a fare paying 
passenger in a licensed passenger aircraft operated by an 
incorporated common carrier and piloted by a licensed 
pilot on a regular, scheduled flight between established 
airports. The Federal cases draw a clear line of distinc- 
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tion as to liability for death of an airplane passenger, and 
that is if the policy contains a provision excluding liability 
for death from engaging or participating in aviation or 
aeronautics, without more, a passenger does not come 
within the terms of the exclusion, but the addition of the 
words “as a passenger or otherwise” remove any ambi¬ 
guity, are all-inclusive, and within their plain import in¬ 
clude one who has no other relation to the flight than a 
mere passenger. 

In arriving at its decision on this point the trial court 
relied on Funk v. New York Life Insurance Company, 186 
Misc. 524, 60 N. Y. S. 2d. 349, and Hartol Products Corpo¬ 
ration v. Prudential Insurance Company, 290 N. Y. 44, 47 
N. E. 2d. 687 (App. 75), which refer to the law of the State 
of New York on this subject. However, neither these cases 
nor the trial court considered the Federal authorities, 
which unanimously hold that the death of the insured in 
the circumstances of this case was not covered by this 
policy. 


CONCLUSION 

If pretrial proceedings are to accomplish their purpose, 
the trial court should be required to follow the stipula¬ 
tions and agreements entered into in good faith and upon 
which the parties rely in preparing for trial. In this case, 
the trial court erred in refusing to follow the pretrial 
order and in amending it at the trial after both sides had 
rested, to the substantial prejudice of appellant. Also, ns 
a matter of law, the Special Aeronautics Provision rider 
was applicable to the death of the insured. 

This court should either (1) reverse the judgment on 
the ground that the pretrial order was binding on the trial 
court and there was no evidence upon which the jury could 
base a finding that the Special Aeronautics Provision rider 
was not attached to the policy at the time of its issuance, 
delivery to and acceptance by the insured on August 1, 





1940, or (2) reverse the judgment on the ground that the 
rider was applicable to the insured’s death as a matter of 
law, it appearing that the insured was an aeronautical 
engineer by profession, and it being conceded that he was 
killed while a passenger in an airplane owned and operated 
by the United States Navy, or (3) grant a new trial on 
the ground that the trial court erred in its construction 
of the rider as a matter of law, or (4) grant a new trial 
on the ground that appellant should be given an oppor¬ 
tunity to establish fully the circumstances of the insured’s 
death. 

Respectfully submitted, 

Arthur P. Drury 
John M. Lynham 
John E. Powell 
Laidler B. Mackall 

Attorneys for Appellant 


312 Colorado Building 
"Washington 5, D. C. 
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155 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

ALBERTA HAHN FLYNN, 

2404 Alexander Street, 
Alexandria, Virginia. 

Plaintiff 


vs. 

PHOENIX MUTUAL LIFE INSURANCE COMPANY 

OF HARTFORD, CONNECTICUT, a body corporate, 

Southern Building, 

1425 H Street, N. W., 

Washington, D. C. 

Defendant 

CIVIL ACTION NO. 37265 
Filed Oct 16 1946 Charles E. Stewart, Clerk 

Complaint 

(For Debt Arising Under Contract of Insurance) 

The Plaintiff, Alberta Hahn Flynn, claims and demands 
of Defendant, Phoenix Mutual Life Insurance Company of 
Hartford, Connecticut, the sum of Five Thousand Dollars 
($5,000.00) together with legal interest accrued thereon, 
as debt due her from said Company arising under a certain 
contract of insurance under the following circumstances: 

1. The Plaintiff is a citizen of the United States and 
a resident of the State of Virginia. 

2. The Defendant is a body corporate with its prin¬ 
cipal office located at Hartford, Connecticut, and licensed 
to do business within the District of Columbia and main¬ 
tains a Branch Office or General Agent in the Southern 
Building, 1425 H Street, N. W., Washington, D. C. 
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3. That on June 26, 1940, the said Defendant issued its 
Policy of Insurance No. 823,242 insuring the life of Patrick 
Thomas Flynn, in the sum of Five Thousand Dollars 
($5,000.00) and wherein it agreed to pay the sum of Five 
Thousand Dollars ($5,000.00) to the main beneficiary upon 
the death of the said Patrick Thomas Flynn. 

4. That on the 5th day of August, 1946, and while 
156 said Policy No. 823,242 was in full force and effect, 
the said insured Patrick Thomas Flynn, met his 

death. 

5. That the Plaintiff on said date was and is the bene¬ 
ficiary na m ed in said Policy No. 823,242 and is therefore 
entitled to the said benefits thereunder. 

6. That the Plaintiff furnished due proof of the death 
of the said Patrick Thomas Flynn, but that the said De¬ 
fendant has refused and still refuses to pay to the plaintiff 
the said sum of Five Thousand Dollars ($5,000.00); and 
there is, therefore, due and owing from the Defendant to 
the Plaintiff under the said policy of insurance the sum 
of Five Thousand Dollars ($5,000.00), together with in¬ 
terest accrued thereon. 

WHEREFORE, the Plaintiff demands judgment against 
the Defendant in the sum of Five Thousand Dollars 
($5,000.00), together with interest and costs of this suit. 

Woodruff, Bolotin & Bradford 

BY M. Taft Woodruff 

Attorneys for Plaintiff, 

934 National Press Bldg., 
Washington 4, D. C. 

NAtional 4972 

• • • • 
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157 Answer 

First Defense 

1. 2J Upon information and belief, defendant admits 
the allegations of paragraphs 1 and 2 of the complaint. 

3. Defendant admits that on June 26, 1940, it issued 
policy of insurance No. S23,242 on the life of Patrick T. 
Flynn, under which it agreed to pay the sum of Five 
Thousand Dollars ($5,000) to Alberta C. Flynn, wife of 
the insured, as the beneficiary named therein, on receipt at 
its home office of due proof that the insured died while the 
policy was in force, in accordance with the terms and 
provisions of said policy and except as provided in the 
Special Aeronautics Provisions thereof. Said Special Aero¬ 
nautics Provision provides, among other things, that death 
of the insured resulting directly or indirectly from partici¬ 
pating in aeronautics, as passenger or otherwise, or from 
exposure to any hazard incident thereto, is a risk not as¬ 
sumed by the defendant under any of the terms of said 
policy, but in the event of such death defendant shall pay 
to the beneficiary the amount of the reserve under said 
policy. 

4. 5. 6. Defendant admits that the insured met his death 
on August 5, 1946, while said policy was in force, but says 
that the death of the insured resulted directly or indirectly 

from participating in aeronautics, as passenger or 

158 otherwise, or from exposure to a hazard incident 
thereto, within the meaning of the aforesaid pro¬ 
vision, and that therefore defendant’s only liability under 
said policy is to pay the beneficiary the amount of the re¬ 
serve thereunder. Said reserve is Three Hundred Fifty- 
three Dollars ($353), and this amount has been heretofore 

' and is hereby tendered said beneficiary. 
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Second Defense 

1. The complaint fails to state a claim upon which re¬ 
lief can be granted. 

Minor, Gatley & Drury, 

By John M. Lynham 

Attorneys for Defendant, 

Colorado Building, 

1341 G Street, N. W., 
Washington 5, D. C. 
National 7445 

Pretrial Proceedings 

159 Statement of Nature of Case: This is an action 
by plaintiff to secure payment of the face amount of 
a life insurance policy on the life of Plaintiff’s deceased 
husband which policy was issued by the defendant. There 
is no dispute as to the issuance of the policy in the face 
amount of $5,000. Neither is there any dispute that the 
insured died Aug. 5, 1946 while a passenger in an airplane. 
There is a dispute about whether or not the provisions of 
a rider respecting death as the result of being a passenger 
in an airplane limit the liability of the defendant under 
said insurance policy. If such provisions do, it is conceded 
that the amount due by the defendant to the plaintiff is 
only the amount of the reserve under the policy, to wit: 
$353. On the other hand, if such provisions do not limit 
the liability under the policy it is conceded that the de¬ 
fendant should pay to the plaintiff the full amount of the 
policy: to wit, $5,000. There is no dispute that if the rider 
was properly a part of the policy that its provisions had 
application to the death of the insured, The only dispute 
is as to whether or not such provisions was properly made 
a part of the policy. 
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The plaintiff asserts that the rider was not properly 
made a part of the policy so as to limit defendant’s liabil¬ 
ity thereunder upon the following grounds: (1) The said 
rider was not attached to and made a part of the policy 
at the time of its issuance and acceptance. (2) Plaintiff 
further asserts that no rider was attached to the policy at 
the time of its issuance and acceptance and that after the 
death of the insured an agent of the defendant secured 
possession of the policy and without consent of the bene¬ 
ficiary took said policy with him and when it was 
160 later returned to the beneficiary it had a rider at¬ 
tached thereto, which plaintiff asserts was not the 
rider which insured had signed, although the provisions 
thereof were the same. (3) The plaintiff asserts that there 
was no consideration for the rider limiting the insurers 
liability after the issuance and acceptance of the original 
policy. (4) The rider is not a proper part of the policy in 
that it "was not attached to and made a part of at the time 
of issuance and acceptance of the policy. 

The position of the defendant is that the rider limiting 
the insured’s liability was attached to and made a part of 
the policy when it was originally issued, delivered to, and 
accepted by the insured. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

It is stipulated that a certain life insurance policy issued 
by the defendant on the life of Patrick J. Flynn and in¬ 
itialed by the pre-trial court shall be received as evidence 
without formal proof, it being understood however, that 
such introduction shall not be considered an admission by 
the plaintiff that the rider attached thereto was a part of 
said policy at the time of the original issuance and accep¬ 
tance. It is further stipulated that a photostat copy of a 
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rider initialed by the pre-trial court is a true copy of a 
rider which was signed by the insured, Patrick J. Flynn 
which it is agreed by both parties was not physically at¬ 
tached to the policy at the time of its issuance and accep¬ 
tance. It is further stipulated that the policy involved was 
delivered to the insured at Burbank, California on Julv 
29, 1940. 

Dated April 1947 Jas. W. Morris 

Pretrial Justice 

Attorneys authorized to act: 

N. Taft Woodruff, Plaintiff 
John M. Lynharn, Defendant 

Motion to Correct Stipulation Contained in Pre-Trial 

161 Proceedings 

Comes now counsel for the plaintiff and moves the 
Court to correct a stipulation contained in the pre-trial 
proceedings and states that he inadvertently overlooked 
a date typed in said pre-trial proceedings; namely, July 
29,1940; but that the date actually agreed upon by counsel 
was the date contained in the Policy of Life Insurance; 
namely, June 26, 1940, and requests that the stipulation 
be corrected accordingly. 

Pre-trial Proceedings 

162 Statement of Nature of Case : 

Upon application of the parties that the Pretrial 
Report, dated Apr. 1, 1947 be amended, by striking there¬ 
from the following stipulation: 

“It is further stipulated that the policy involved was 
delivered to the insured at Burbank, California, on July 
29, 1940”, 

It is hereby ordered that said Pretrial Report be amended 
by striking the foregoing stipulation therefrom, thus leav- 
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ing the date of the delivery of said policy to the insured to 
proof by parties. 

It is ordered that the trial of said trial be not set prior 
to 30 days from date so as to afford plaintiff to take de¬ 
position respecting delivering the policy. 


Verdict and Judgment 

185 This cause having come on for hearing on the 21 
day of October, 1947, before the Court and a jury of 
good and lawful persons of this district, to wit: 

Lilian Braskens Jeanne Leonhart 

James Chappie Albert Levine 

Mary Day Beatrice Miles 

Sena Easterson Elizabeth Maynelo 

Warren Follin Hallie Reed 

Aaron Layne Arthur L. Banks 

who, after having been duly sworn to well and truly try 
the issues between Albert A. Flynn, plaintiff and Phoenix 
Mutual Ins. Co., defendant, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 21st day of October, 1947, that they find the issues 
aforesaid in favor of the plaintiff and that the money pay¬ 
able to him by the defendant by reason of the premises is 
the sum of Five Thousand Dollars with interest from date 
of maturity by direction of the Court. 


Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Five Thousand Dollars with 
Interest from date of maturity together with costs, by 
direction of court. 


I 

By direction of 
Justice Holtzoff 


Charles E. Stewart, Clerk, 
By P. F. Leonard, 

Assistant Clerk. 
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Mrs. Alberta H. Flynn 

• * * # 

6 Direct Examination 

Q Mrs. Flynn, will you state your full name, please? 
A Alberta H. Flynn. 

* * * • 

7 Q And you are the Plaintiff in this case? A 
Yes, sir. 

Q Are you the widow of Patrick H. Flynn? A Pat¬ 
rick Thomas Flynn, yes, sir. 

• • * • 

Q Mrs. Flynn, I show you a contract of insurance be¬ 
tween the Phoenix Mutual Life Insurance Company of 
Hartford, Connecticut, and one Patrick Thomas Flynn, 
and I ask you if you are the beneficiary under that policy? 
A Yes, sir. 

t • • • 

Q Will you state, Mrs. Flynn, was this policy paid up 
and in full force at the time of the death of Patrick 

8 T. Flynn? A Yes, sir. 

* * • * 

Q What was the date of his death? A August 5, 
1946. 

Q And the insurance company has had due notice of 
his death? A Yes, sir. 

Q And I ask you, have you been paid the sum of $5,000, 
which is indicated as the face value of this policy, for the 
death of the insured? A No. 

• • • • 

Q What is the date of that policy? A The 26th 
day of June, 1940. 


9 
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MR. BRADFORD: I offer this in evidence, with the 
exception of a rider dated July 22, 1940. 

(Phoenix Mutual Life Insurance Company Policy 
No. S23,242, dated June 26, 1940, Insured: Patrick 
Thomas Flynn, marked and received evidence as 
Plaintiff’s Exhibit 1.) 


Cross Examination 
BY MR. LYNHAM: 

Q Mrs. Flynn, you are the wife of Patrick T. Flynn? 
A That is correct. 

Q And when were you married to him? A May 

10 30, 1941. 

Q And where? A Las Vegas, New Mexico. 

Q What was his occupation at the time you were mar¬ 

ried? A Aeronautical engineer. 

Q And by whom was he employed? A Lockheed Air¬ 
craft Corporation in Burbank, California. 

• • * • 

Q When did it first come to your attention that your 
husband had a policy of insurance with Phoenix 

11 Mutual? 

• • • • 

THE WITNESS: I wouldn’t be able to set a definite 
time, because the policy was issued before my husband 
and I were married. Whether or not it came up then, and 
whatever time it came up, I would not be able to say defi¬ 
nitely. 

BY MR. LYNHAM: 

Q Mrs. Flynn, when is the first time you saw this 
policy? A That would be a very difficult question to 
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answer. I could imagine it might have been shortly after 
we were married. However, I cannot state that for a fact. 

Q You can’t say when it was you first saw the policy? 
A I cannot. 

• • • • 

12 BY MR. LYNHAM: 

Q Mrs. Flynn, this is the policy that you testified 
you surrendered to the company? A I did not surren¬ 
der the policy to the company. 

Q Did there come a time when the company obtained 
possession of the policy? A So I have been given to 
understand; they had it. 

Q You say you never surrendered possession of it? A 
I did not. 

• • • • 

Q Did you ever fill out any form or sign any form to 
send to the company with respect to your husband’s death? 
A I filled out a form which was merely statistical, the day 
following my husband’s death, when the Phoenix Mutual 
agent called at the home. 

Q When was that? A The 6th day of August, 

13 1946. 

Q Mrs. Flynn, is that the form you signed (hand¬ 
ing paper to witness)? A That is my signature, so it 
must be it. 

• • • • 

Q Did you read that before you signed it? A Yes, 
and there is one thing on here that was not there at the 
time I signed it. 

Q And what is that, Mrs. Flynn? A However, it does 
not apply to this insurance. I notice you have listed here 
“National Service Insurance.” 

• • • • 
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Q But you say that statement was not on there? A 
That is right. 

MB. LYNHAM: Win you mark this for identi- 

14 fication as Defendant’s Exhibit 1? 

(Document entitled “Proof of Death” was marked 

Defendant’s Exhibit No. 1 for Identification.) 

• * * # 

Q Mrs. Flynn, take a look at this policy and see whether 
that policy as it now is is any different from the policy 
which your husband had. A Yes, Mr. Lynham, it is. 

Q Point out to us the difference. A One specific dif¬ 
ference is that the policy was not detached; it was in one 
complete form, mucilaged together. It was not perforated 
in any fashion. Next, it did not have this particular portion 
of paper attached to it. 

Q And what is the name of that paper? A “Phoenix 
Mutual Life Insurance Company of Hartford, Connecticut, 
Special Aeronautics Provision,” is the wording thereon. 

Q Are there any other differences, Mrs. Flynn? A 
Mr. Lynham, I would not be able to tell you that defi- 

15 nitely because it is a large policy. 

Q How about the first page? Are there any dif¬ 
ferences on the first page? A To be very frank with 
you, I couldn’t remember the exact wording of the policy 
on the front. 

Q As far as you remember, Mrs. Flynn, when was the 
last time you saw this policy? A The last time I saw 
this policy was in the office of my attorney when the 
Phoenix Mutual Company took a deposition covering the 
policy. 

Q Mrs. Flynn, when the agent came down to take this 
policy up, or came down to see you at the time you signed 
this form you have just identified, did you have the policy 
in your possession at that time? A In my possession? 
You mean among my effects? 
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Q That is right. A Yes, sir. 

Q Did you read the policy at the time the agent was 
down there? A No, sir. 

• • • • 

Q Mrs. Flynn, was the first page of this policy the same 
as the first page of the policy you had? A Mr. 

17 Lynham, I do not know exactly. 1 couldn’t say that 
because the day your man called I was in no state 

of mind to examine that fully. My only reason for making 
a statement such as I just did was that it had been examined 
before by Mr. Flynn and myself. 

Q When was that? A One of the later times it was 
examined was before my husband was commissioned to 
come into Washington, D. C. He examined all of our 
papers, which included fire insurance policies and a num¬ 
ber of things, to see that they were in order, and that was 
one of them. 

Q Can you give us the date? A I can give you the 
approximate date; it was June, 1945. 

Q Did you examine this policy at that time? A He 
examined the policy. I looked at it. He apparently was 
satisfied with it then. 

Q You say you did not examine the policy when the 
company agent came down to see you; is that correct? A 
I have no recollection of it, Mr. Lynham. 

Q In June, 1945, did you examine this policy at that 
time? A I didn’t examine it very closely except that I 
do know we had a discussion about the policy and there was 
no rider attached to it, because the policy was a complete 
affair; there were no half pages in it. 

18 Q Mrs. Flynn, in June, 1945, can you state wheth¬ 
er or not this Special Aeronautics Provision was at¬ 
tached to the policy at that time? A I say it was not. 

Q Mrs. Flynn, I call your attention to this photostat of 
policy entitled “Passenger Aviation Amendment.” Can 
you say whether or not that was in the policy at the time 
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it was picked up by the company in connection with your 
husband’s death claim? You may look at it, if you like. A 
I cannot say. I know there were photostats attached. I 
cannot say definitely, no, sir. 

Q Could you say that the Passenger Aviation Amend¬ 
ment, a photostat of which is now attached to the policy, 
was attached to the policy at the time it was picked up by 
the company? A You have me there, because I couldn’t 
answer that question. If I hadn’t seen it, I couldn’t remem¬ 
ber it, whether it was on it or not. 

Q How about a copy of the application, Mrs. Flynn? 
Was that attached at that time? A Mr. Lynham, there 
is one thing I would like to make plain to you, that I didn’t 
examine this policy on the day it was picked up. I just 
gave it a mere glance. 

Q Mrs. Flynn, do you remember the name of the com¬ 
pany representative that came down to see you? A From 
Washington? 

19 Q Yes, on August 6,1946. A I believe his name 
was Mr. Buckingham. 

• « • • 

20 Redirect Examination 

• « • • 

Q Mrs. Flynn, I direct your attention to the policy 
again and I wish you to compare the date on the first page 
of the policy, on the face of the policy, with the date on 
the photostatic copies of the Aviation Amendment, and 
also the risk application, and tell me what those three dates 
are. 

MR. iLYNHAM: If Your Honor please, I object. I 
think the policy speaks for itself. 

THE COURT: Objection sustained. 

• • • • 
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23 MB. BRADFORD: If the Court please, the con¬ 
tract I am suing on is dated June 26, 1940, and I 

wanted to offer in evidence every portion of that contract 
as of that date. 

THE COURT: Let me see the policy, please. 

MR. BRADFORD: I am offering in evidence all 

24 portions of that contract dated June 26, 1940. 

THE COURT: I didn’t realize the difference in 
those dates. I think there is some importance there. 

• • • • 

THE COURT: If we are going to draw on our com¬ 
mon knowledge, my own experience is, although this has 
nothing to do with the case, that the policyholder gets his 
policy within a few days and not a month later after he has 
accepted it. 

• * # • 

THE COURT: I am going to rule, in view of the fact 
the rider was issued at a subsequent time, that the burden 
of proof is on you to show it became part of the contract 

MR. LYNHAM: At the time the policy was is- 

25 sued. 

THE COURT: I think you have a right to go 
further, even if the rider was attached at a later time 
and accepted by the insured that would be a modification 
to the contract. 

I don’t say you have the burden of proof, but you cer¬ 
tainly have the burden of going forward with the evidence 
on that issue. My view would be otherwise if the rider 
were dated the same date, or antedated the date of the 
policy; but on the face of this policy, this rider must have 
been attached at a later date. 

Of course, you might show that actually the delivery of 
the policy was a month after it is dated, but if that is so 
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the burden of proof is on you, because a document is pre¬ 
sumed to have been executed and delivered on the date 
of its date, in the absence of any proof to the contrary. 
That being so, on June 26, 1940, when presumptively this 
document was executed and delivered, the aviation rider 
could not have been any part of it because the aviation 
rider could not have been executed before July 22. 

• • • • 

26 MR. BRADFORD: If the Court please, I wish 
to state for the benefit of the record I will waive my 

argument at this time on whether or not the rider applies 
if the jury should find as a matter of fact it was part of the 
policy. 

THE COURT: We can take that up later. I think the 
proper way for you to raise that point, Mr. Bradford, is 
when both sides rest and you move it by way of a motion 
for a directed verdict, before the case is submitted. 

# * • • 

27 MR. BRADFORD: I am going to object to this, 
Your Honor, in view of the fact counsel for the 

plaintiff was not present and I don’t know whether this 
is a duly made deposition, or not. 

Your Honor, I object on the ground the notary public 
does not say that this witness personally appeared before 
him. I object to the whole deposition on that ground. 

28 THE COURT: May I see it? 

(Mr. Lynham hands deposition to the Court.) 

THE COURT: This deposition appears to have been 
taken pursuant to notice, as provided by the rules, and 
properly certified to. Moreover, there has been no motion 
to suppress the deposition. I am going to overrule the ob¬ 
jection. 
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(Thereupon, the deposition of John Marshall 
Smith, taken on June 6, 1947, at 977 Dexter Hor¬ 
ton Building, Seattle, Washington, before Bruce 
Moburg, a Notary Public, was read to the jury, 
as follows:) 

“Thereupon 

“JOHN MARSHALL SMITH 

‘ ‘ being first duly sworn to testify the truth, the whole truth, 
and nothing but the truth, deposed and said as follows: 

“DIRECT EXAMINATION 

“BY MR. HOWE: 

“Q Will you state your full name? A John Marshall 
Smith. 

“Q And your address, Mr. Smith? A 2659 36th Ave¬ 
nue West, Seattle, Washington, 99. 

“Q And your age? A Forty-one. 

“Q What is your present occupation? A Life insur¬ 
ance salesman, representing the Phoenix Mutual 
29 Life Insurance Company, of Hartford, Connecticut. 

“Q How long have you been so employed? A 
Nine years. 

“Q Will you state briefly what is the arrangement be¬ 
tween yourself and the Pheonix Mutual Life Insurance 
Company? A I am a soliciting agent under a contract 
between the Phoenix Mutual Life Insurance Company and 
myself. 

“Q Were you similarly engaged during the months of 
June, July and August, 1940? A Yes. 

“Q Where were you carrying on your business at that 
time? A Los Angeles, California. 

“Q Were you acquainted with one Patrick T. Flynn 
at that time? A Yes. 

“Q Did Mr. Flynn, to your knowledge, make an appli- 
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cation to Phoenix Mutual Life Insurance Company for a 
policy of insurance on or about June 26, 1940?” 

• • • • 

30 “A He did. 

“Q Mr. Smith, I hand you Defendant’s Exhibit 
1 which purports to be a copy of the policy of life insurance 
issued by the Phoenix Life Insurance Company of Hart¬ 
ford, Connecticut, insuring the life of Patrick T. Flynn. 
Will you examine this policy and state whether or not it 
is a true copy of the policy issued by that company to 
Patrick T. Flynn?” 

MR. BRADFORD: Your Honor, I object. Under the 
best evidence rule we have the original. 

THE COURT: Objection sustained. 

• • • • 

32 “Q Will you examine this policy and state 
whether or not it is a true copy of the policy issued 
by that company to Patrick T. Flynn? A It is.” 

MR. LYNHAM: I offer this copy in evidence as De¬ 
fendant’s Exhibit 1. 

MR. BRADFORD: I understood Your Honor to rule 
on that that it was for the purpose of this deposition and 
not to be introduced in evidence, due to the fact we have 
the original contract here. 

THE COURT: The controversy is over the question 
whether the original is the real contract that was entered 
into between the parties or whether it contains certain 
additional matter which was attached to it subsequently 
to the time the contract was entered into. In view of that 
fact I am going to admit the document as part of the 
witness’ recollection as to what he believed was in the 
original copy. 

(Copy of policy issued by Phoenix Mutual Life Insur¬ 
ance Company of Hartford, Connecticut, insuring the life 
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of Patrick T. Flynn, received in evidence as Defendant’s 
Exhibit No. 1.) 

• • • • 

33 ‘ 1 Q Will yon state what endorsements are attached 

to Defendant’s Exhibit 1 which I have handed yon? 
A Included in the contract is a Special Aeronautics Pro¬ 
vision restricting the company’s liability in the event of 
any participation in aeronautics. 

“Q What is the date of that endorsement? A The 
endorsement is dated July 22, 1940. 

“Q What other instruments are attached to the exhibit 
which I have handed vou? A Also attached is an en- 

m 

dorsement correcting an error made in writing the original 
application. 

“Q How is that endorsement entitled? A There is 
no title to it. It is an amendment stating that the correct 
amount paid at the time the application was secured was 
$10.75.” 

• • • • 

35 Proceedings 

THE COURT: Will counsel come to the bench, 
please, and bring the policy with you. 

(Thereupon, counsel approached the bench, and the fol¬ 
lowing proceedings were had, out of the hearing of the 
jury:) 

THE COURT: I want to ask counsel for the insurance 
company a question. This policy, as I noted before, is 
dated June 26, 1940. • The so-called “Aeronautical Pro¬ 
vision” is dated July 22, 1940. I want to inquire whether 
I understand the insurance company’s contention correctly. 
Do I understand that the policy was issued or the insurance 
accepted as of June 26, 1940? Is that correct? 
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MR. LYNHAM: The policy is effective as of June 26, 
1940. 

THE COURT: That was merely a delay of some weeks 
in the physical preparation and issuance of the policy! 

MR. LYNHAM: That is correct. We will establish it 
was delivered to the insured on the first of August, 1940. 

THE COURT: But the contract of insurance became 
effective on June 26? 

MR. LYNHAM: That is correct. 

THE COURT: That is the time it was ordered? 

MR. LYNHAM: It was made effective as of that date, 
but the policy itself was not delivered until August 1st. 

THE COURT: I understand, but the contract of 
36 insurance was effective as of June 26,1940. 

MR. LYNHAM: That is correct. 

THE COURT: In other words, the application for in¬ 
surance and the initial policy was accepted as of that date: 
Is that correct? 

MR. LYNHAM: The application is dated the same date 
as the policy, June 26. 

THE COURT: In other -words, the insured was covered 
beginning June 26, 1940? 

MR. LYNHAM: That is right. 

THE COURT: Am I right in assuming that the Avia¬ 
tion rider or the Aeronautical Provision, did not become 
effective until July 22? 

MR. LYNHAM: No, sir. 

THE COURT: Am I right in so assuming? 

MR. LYNHAM: No, sir, that is not correct. The Avi¬ 
ation rider became effective the effective date of the policy, 
June 26, 1940, the same date the application was written 
and the first premium paid. In other words, the policy 
was dated back to June 26, 1940, although the physical 
preparation of the policy actually took place several weeks 
later. 

THE COURT: Suppose Patrick Flynn had died say on 
the 1st of July, or any day between the 26th of June and 
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the 22nd of July, and suppose he had died in an airplane 
accident, the insurance company would have been 

37 responsible for the full amount of the policy, would 
it not? 

MR. LYNHAM: If his death in an airplane had been 
within the terms of the Special Aeronautics Provision. 

Our position is that that provision was effective as of 
June 26, the same as the other provisions of the policy, and 
the reason for that is when this application was written, 
you will find attached to the policy not only an application 
but what is known as “Special Pilot’s Aviation Amend¬ 
ment,” and “Passenger’s Aviation Amendment,” both of 
those attached to and made a part of the policy. 

THE COURT: What is the significance of the date 
July 22, 1940? I assumed it meant that that was the 
date on which the company first attached the Aeronautics 
Provision. 

MR. LYNHAM: No, sir, that is not correct. 

THE COURT: Then, what is the significance of that 
date? 

MR. LYNHAM: We will show that this application 
was taken on June 26 and was sent to the home office. They 
wrote the policy and included in the policy a “Special 
Aeronautics Provision” identical with the one contained 
in this policy, and sent the policy to Los Angeles for 
delivery, when it was received on or about the 10th of 
July. 

THE COURT: Yes, but you are not answering my 
question. 

MR. LYNHAM: If I can continue I think I will. 

THE COURT: Very well. 

MR. LYNHAM: That was July 10th it was re- 

38 ceived in Los Angeles, and they noticed that the 
maturity value on the face of the policy, which is 

this amount (indicating) was incorrectly written on the face 
of the policy; it should have been exactly twice as much, 




21 


so the policy was sent back to the home office of the 
company with instructions to correct it. 

The policy was re-written in the home office on July 22, 
1940. It -was the practice of the company in those days 
when a policy was written to put a date on the rider the 
date the policy was rewritten, not the date of the policy, 
but the day the mechanics of writing the policy was com¬ 
pleted, and that was July 22, and that is how this rider 
happens to be dated July 22. That was sent again to Los 
Angeles for delivery, after having been corrected, and it 
was actually delivered to the insured on the 1st of August, 
1940. 

THE COURT: Suppose this policy had actually been 
written on the 26th day of June, 1940, would the aviation 
rider have been attached to it? 

MR. LYNHAM: Oh, yes, definitely; very definitely. 

THE COURT: Suppose your Los Angeles office had 
authority to issue policies without reference to the home 
office, and suppose they wrote a policy that very same day, 
would the rider have been attached to it? 

MR. LYNHAM: Very definitely. 

THE COURT: I rather assumed July 22, 1940, was the 
day on which the company first adopted the rider. 

39 MR. LYNHAM: Oh, no. 

THE COURT: Then, why wasn’t the rider dated 
the same date as the policy? 

MR. LYNHAM: Because it was the practice in those 
days to put a date on the rider, but it didn’t mean the 
rider was effective any other date than the date of the 
policy. 

THE COURT: I certainly think that is a very bad 
practice if that is what the company intended. 

MR. LYNHAM: Of course, it has long since been dis¬ 
continued, but that w r as the practice in those days. 

THE COURT: But it was a very bad practice and I am 
not so sure that I won’t have to direct a verdict against 
you. 
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MR. LYNHAM: Our contention is this policy did not 
become effective until it was delivered to the insured. 

THE COURT: Oh, no, the policy became effective as 
soon as there was a meeting of the minds. A life insurance 
policy is only a contract after all. The deceased was 
covered from the 26th day of June, 1940. On its face it 
looks to me as though the contract was modified on July 
22. It looks as though the contract was issued as of June 
26 and was modified on July 22 by the attaching of the 
rider. 

MR. LYNHAM: Your Honor understands my position 
in respect to that. In other words, we are prepared to 
show the sequence of events which I have just related with 
respect to the issuance of the policy, to the effect 
40 it wasn’t delivered to the insured until the 1st of 
August. 

THE COURT: Of course, that is important only for 
the purpose of showing that the rider was physically at¬ 
tached when the policy was delivered. That, of course, is 
an issue of fact, but let’s assume that when the policy was 
delivered on August 1st this rider was attached: What 
notice did the insured have on June 26 that there was 
going to be this limitation to this policy? 

MR. LYNHAM: That notice is contained in the Passen¬ 
ger’s Aviation Amendment and the Pilot’s Aviation 
Amendment. 

THE COURT: Show me where it indicates that that 
provision was to be attached? 

MR. LYNHAM: This gives his flying history. 

THE COURT: This gives his flying history, yes, but 
where does it show that the aviation limitation or provision 
was to be a part of the contract? 

MR. LYNHAM: Our position is that by submitting his 
application, including his Pilot’s and Passenger’s Aviation 
Amendment, upon the delivery of the policy it became 
effective June 26th with this policy limitation attached, 
and we say this date of July 22, which is on the rider, is 
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immaterial in so far as the effective date of the policy is 
concerned and the binding effect of the rider on the insured. 

THE COURT: Why is the date immaterial? I know 
that is what you claim, but you tell me why? 

41 MR. LYNHAM: Because the policy was issued 
to the insured on the 1st of August. 

THE COURT: But why wasn’t the rider dated the 
same date as the policy proper? 

MR. LYNHAM: Because it was the practice of the 
insurance company at that time to put a date on any rider 
at the time the policy was rewritten. 

THE COURT: I am afraid it may be that the insurance 
company may lose some money as a result of that. 

MR. LYNHAM: I say it has been discontinued since, 
but that was the practice at that time. 

THE COURT: What was the reason for the practice? 

MR. LYNHAM: Purely mechanical; to show when it 
went to the home office. 

THE COURT: But they didn’t do that with the policy. 
You see, here is the way the policy presents itself to me: 
This contract of insurance was entered into on June 26, 
1940. As of July 22, 1940, it was modified by the addition 
of the aviation rider. Now then the question arises, what 
legal right did the insurance company have to modify a 
previously entered into contract of insurance without the 
consent of the insured, and what consideration was there 
for the modification? 

MR. MACK ALL: This policy doesn’t take effect until 
the first premium is paid and he didn’t pay the first 
premium- 

MR. BRADFORD: Are you an attorney in this 
case? 

42 MR. LYNHAM: lie is associated with me. 

THE COURT: Are you a member of the Bar? 

MR. LYNHAM: Oh, yes; he is in my office. 

THE COURT: The District of Columbia Bar? 
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MR. LYNHAM: Oh, yes. 

THE COURT: I will be glad to hear you. 

MR. MACKALL: I suggest this policy does not take 
effect until the first premium is paid, as provided in the 
policy on page 2. 

THE COURT: What are you reading from? 

MR. MACKALL: Page 2 of the policy. 

THE COURT: What paragraph are you referring to? 

MR. MACKALL: The second paragraph. 

THE COURT: When do you say the premium was 
paid? Wasn’t it paid at the time the application was 
signed? 

MR. MACKALL: The first premium was paid at the 
time the application was signed, the 26th of June. That is 
the reason the policy was dated June 26. 

THE COURT: So here is a contract which w^as entered 
into on the 26th of June, 1940: That is correct, isn’t it? 

MR. MACKALL: That is correct. 

THE COURT: Then there appears to be or purports 
to be a modification entered into on July 22. That is what 
perplexes and perturbs me. If this contract vras modi¬ 
fied on June 22 it couldn’t have been modified unilat¬ 
erally. 

43 MR. LYNHAM: That is quite correct, but we 
are prepared to show that that is not the fact. 

THE COURT: What are you prepared to show? 

MR. LYNHAM: We are prepared to show that this 
provision was attached to and a part of the policy at the 
time it was delivered to the insured. 

THE COURT: Of course you are, but it wasn’t de¬ 
livered to the insured until the 1st of August. That isn’t 
what is bothering me. Wbat is bothering me is whether 
that was a part of the contract made on the 26th of June. 

MR. LYNHAM: When the insured makes application 
for a policy of insurance and makes certain disclosures to 
the insurance company, and the insurance is made to be¬ 
come effective as of the date the application is signed but 




25 

the insured is bound by tiie provisions contained in the 
contract at the time the insurance policy is issued and 
accepted by him. This policy was in effect for six years 
before the insured died; he had it in his possession and 
he paid premiums on it. 

THE COURT: But what notice did he have that this 
policy when it was going to be issued was going to have 
this unusual provision? 

MR. LYNHAM: He had the policy. 

THE COURT: But he didn’t get it until August 1st. 
He entered into the contract with you on the 26th of June. 

MR. LYNHAM: On that theory, may it please 
44 the Court, he didn’t have notice of any other pro¬ 
visions of the policy; he didn’t know what the settle¬ 
ment would be. 

THE COURT: He knew lie was getting life insurance 
for $5,000. Is that the amount? 

MR. LYNHAM: That is the maturity value. 

MR. BRADFORD: If the Court please, may I direct 
your attention to the last paragraph right here on this 
front page f 

THE COURT: I don’t know as that will help, “This 
policy with the application therefor, constitutes the entire 
contract. ’ ’ 

MR. LYNHAM: Did Your Honor notice this, “The 
sum of $5,000 except as provided in the Special Aeronautics 
Provision attached hereto”? 

THE COURT: Well, there is something to that, l'ou 
see I had the impression that the Aeronautics Provision 
was first issued by your company on the 22nd of July. 

MR. LYNHAM: That is not correct and we don’t con¬ 
tend that. 

THE COURT: Well, your company certainly made a 
very serious error, then, in the dating of that provision 
the way it did, don’t you think? 

MR. LYNHAM: I don’t think it should have done it; 
1 think it was poor practice, but I think it can be certainly 
explained from a legal standpoint. 
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THE COURT: Are you seeking to reform the con¬ 
tract? 

MR. LYNHAM: No, indeed; we are standing on the 
contract as is. Plaintiff is seeking to reform it 

45 THE COURT: Well, I am not so sure. The 
plaintiff isn’t seeking to reform; the plaintiff claims 

that the document now in its present form contains a sheet 
that was not part of the original document. 

MR. LYNHAM: She claims the contract is different 
from the contract that was entered into. 

THE COURT: Oh, no. She says the contract that was 
entered into was different from what you say it was, which 
is entirely different. 

MR. LYNHAM: No, she says it is different from what 
it purports to be. 

THE COURT: She says this is not a correct copy of 
the contract. 

MR. LYNHAM: She says this is not the contract. 

THE COURT: Anyway we are not going to discuss 
this part of it. 

MR. MACKALL: This Pilot’s Aviation Amendment 
has a sentence at the bottom of it which says that the 
answers shall be a part of any contract of insurance issued 
under said application. 

THE COURT: Yes, but is there any statement here- 

MR. MACKALL: That is headed “Pilot’s Aviation 
Amendment.” 

THE COURT: Yes, but is there any statement in the 
document you are now showing me to the effect that the 
insurance would not be effective if the insured dies 

46 in an airplane accident? 

MR. MACKALL: It says the policy issued shall 
be subject to the answers on the application. 

THE COURT: I understand, but this merely is a- 

MR. MACKALL: That is notice to him that there will 
be a Pilot’s Aviation Amendment on it. 

THE COURT: How is that notice to him? 
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MR. MACKALL: Just the whole application is notice 
to him of the provisions of the contract. 

THE COURT: Oh, no. You are showing a list of ques¬ 
tions propounded to the applicant for insurance and his 
answers to those questions. There is nothing in that ques¬ 
tionnaire which indicates that a certain limitation will be 
inserted in the policy if the answers are a particular way. 

Was there a written application for the policy? 

MR. LYNHAM: Yes, sir; it is attached thereto. This 
is it (handing document to the Court). 

THE COURT: Now, where is the binding receipt? 
Has anybody got the binding receipt? 

MR. LYNHAM: I am not sure that I have it; I will 
see if I can find it for vou. 

THE COURT: Because here this application says that 
the insurance is to become effective subject to the terms 
of the binding receipt. I would like to see the binding 
receipt. 

MR. LYNHAM: They have the papers and are 
47 trying to find it. 

THE COURT: Who has? 

MR. LYNHAM: One of the witnesses from my home 
office. 

THE COURT: Well, we will wait a minute or two. 

(Thereupon, counsel resumed their places at the trial 
table, and the following proceedings were had in open 
court:) 

MR. LYNHAM: Yesterday we were reading the depo¬ 
sition of J. Marshall Smith- 

THE COURT: Well, your associate is looking for the 
document which I requested, is he not? 

MR. LYNHAM: May we approach the bench? 

THE COURT: Surely. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had, out of the hearing of the 
jury:) 

MR. LYNHAM: This binding receipt was attached to 








the application given to the insured; naturally, it would be. 

THE COURT: Oh, surely, but don’t you have a re¬ 
ceipt? 

MR. LYNHAM: No, we don’t. 

THE COURT: Have you got a copy of the binding 
receipt? 

MR. BRADFORD: No, Your Honor, and I would like 
to state at this time that any ambiguity and anything 
involving an insurance policy must be strictly construed 
against the insurance company. 

48 THE COURT: I am bothered by this proposi¬ 
tion: On June 26, when the deceased was first cov¬ 
ered by this insurance, what notice did he have that the 
Aeronautics Provision was to be attached to his policy? 
Certainly I don’t think that Aeronautics Provision is prop¬ 
erly a part of the contract unless he knew it was going to 
be in it. That is why I wanted to see the binding receipt. 

MR. LYNHAM: Your Honor understands we do not 
have the original; that was given to the insured, and we 
don’t have a copy of it. 

THE COURT: Don’t you have a copy of the binding 
receipt? 

MR. LYNHAM: We might have a copy of the form but 
not of this one. 

THE COURT: Does the form show whether or not 
the aviation rider was to be a part of the policy? 

MR. LYNHAM: I couldn’t say; but what happened 
was when the agent took the application on the 21st of 
June the insured paid the first premium and the agent 
detached the binding receipt from the application and filled 
it out and gave it to the insured, so we don’t have it. 

THE COURT: Suppose, for example, the day after 
the insured was to take a flight in an airplane and be 
killed, would vou contend that vou were not liable? 

MR. LYNHAM: Yes. 

THE COURT: What notice did he have that the 

49 Aeronautics rider was a part of the policy? 
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MB. LYNHAM: The insured is bound by the 
policy as accepted and written by the insurer. 

THE COUBT: No, he is bound by the contract. 

MB. LYNHAM: That is the next step, and in this case 
the insured didn’t die until long after the policy was 
issued. 

THE COUBT: No. You know I like to discuss the 
question I want to discuss and not the question counsel 
wants to discuss. Give me back the policy. What would 
have happened if the insured had died in an airplane 
accident on the 27th of June? 

MB. LYNHAM: He would still be bound by the terms 
of the policy as accepted and written. 

THE COUBT: What notice did he have? 

MB. LYNHAM: I contend that is the proposition of 
law, that he is bound by the policy to which he may be 
entitled, based on his application and the statements he 
makes to the insurance company. 

THE COUBT: But you mean to say then that he sort 
of sticks his head into a lion’s mouth and whatever comes 
out is 0. K.? You mean he just gives the company a 
blank check to write any kind of a policy they think is 
proper? 

MB. LYNHAM: He gives them a written application 
and they review the application. First of all they have a 
right to decide whether they are going to issue any 
policy. 

50 THE COUBT: That is right, but they have ac¬ 
cepted his application for $5,000 of life insurance, 

APL. 

Don’t forget that a policy is only a contract, and the 
contract is based on a meeting of the minds of both parties. 
What is there in this application which would put him on 
notice to the effect that this is not a complete straight life 
insurance, but that it is to be ineffective if he is killed in 
an airplane, and particularly I call your attention to this 
fact, that he says this: 
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“I have .paid to the agent named hereunder $10.75 in 
cash, on account of the premium on the insurance applied 
for, the said sum to be applied in accordance with the 
binding receipt bearing the same number as this applica¬ 
tion, which has been delivered to and accepted by me sub¬ 
ject to the conditions thereof and on the understanding 
that if for any reason the company disapproves the above 
beneficiary designation, it may be changed with my written 
consent whether or not I have reserved the right to change 
the beneficiary.” 

You see what is my difficulty? 

MR. MACK ALL: May I read this to you? 

THE COURT: Yes, indeed. 

MR. MACKALL: It says, “My acceptance of any pol¬ 
icy issued on this application will constitute a verification 
by me,” and so forth. 

51 THE COURT: Where are you reading? That 
may answer my difficulty. Where is that? 

MR. MACKALL: “My acceptance of any policy,-” 

THE COURT: Where are you reading from? 

MR. MACKALL: Right here (indicating). 

THE COURT: “My acceptance of any policy issued 
on this application will constitute a verification by me of 
any correction in or addition to this application made by 
the company and noted in the space provided therefor of 
home office endorsement only.” 

This is a verv marked statement. This doesn’t sav that 
•» « 

“My acceptance of the policy will be ratification by me of 
all the terms.” 

MR. LYNHAM: It seems to me that if this policy and 
all its provisions had to be delivered to the insured on the 
date the application is written it would be impossible for 
insurance companies to enter into a valid contract of 
insurance with an insured with any limitation whatsoever. 

THE COURT: No, I wouldn’t go that far; but I would 
go this far, that certainly he would have to know the basic 
limitations. For example, he applied for $5,000 worth of 
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life insurance and you accepted his application without 
telling him that if he is killed in an airplane accident the 
next day the insurance won’t hold. I don’t think that is 
right. 

MR. LYNHAM: Here is what Couch Cyclopedics 

52 of Insurance says—this is a textbook statement- 

THE COURT: Read it to me. 

MR. LYNHAM: “When a policy of insurance properly 
executed is delivered and accepted it must be conclusively 
presumed to contain all the terms of the agreement for 
insurance by which the parties intended to be bound, and 
therefore to be the final form of their binding agreement.” 

THE COURT: 1 am still curious to know what would 
have happened if this man had been killed in an airplane 
accident on June 27. 

MR. MACKALL: Your Honor, the binding agreement 
would cover that interim period. 

THE COURT: Then the aviation rider would not be 
effective. 

MR. MACKALL: Unless it is included in the binding 
receipt. 

THE COURT: Unless it is included in the binding 
receipt, but you claim the binding receipt was modified 
when this policy was issued. 

MR. MACKALL: That was an interim contract until 
the policy was issued and accepted and then that becomes 
the contract. 

THE COURT: I suppose the thing comes down to this, 
that if it be a fact, as you contend, that this rider was 
attached to the policy when it was received, and it was 
never disaffirmed by the insured, that that would be perhaps 
part of the contract I must say that is a very loose way 
of doing business. 

53 MR. LYNHAM: Then we have this provision, 

too- 

THE COURT: But I think that an applicant for in- 
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surance should be informed of a vital limitation in his 
policy at the time he pays his first premium. 

MR. LYNHAM: Here is what the Supreme Lodge, 
Knights of Pythias vs. Wood, 52 Appeals D. C., 334, says: 

“There is no fraud or mistake of fact attending the 
issue of the policy, and the insured was therefore presumed 
to knovr its contents.” 

THE COURT: I know that, but that isn’t the point 
at all. The point is what did the insured understand on 
the 26th day of June? 

MR. LYNHAM: It says: 

“And the record shows that Wood’s wife, who partici¬ 
pated in the negotiations for the new policy, soon after 
its receipt, casually read it over; that when informed it 
had lapsed he made application for its reinstatement; that 
he wrote the letter of August, 1913, to Kline, which clearly 
implies that he knew what it contained, and he never 
demanded that it be reformed. The appellee should not 
now be heard to claim that the insured did not accept the 
new policy and become bound thereby.” 

THE COURT: All right; we will proceed. 

MR. BRADFORD: May I ask other counsel, 

54 while counsel are at the bench: Was there any 
reduction of the premium at any time after the 

22nd of July, 1940? 

MR. LYNHAM: Anv reduction of premium ? 

MR. BRADFORD: Yes. 

THE COURT: I think that is a very pertinent question. 
There wasn’t, "was there? 

MR. LYNHAM: I am not sure. I would have to find 
out. 

• • * • 

55 (Thereupon, the further reading of the deposition 
of John Marshall Smith was resumed:) 

MR. LYNHAM: The next question is: 





“Q Were that endorsement and the special aeronautics 
endorsement both attached to the policy at the time you 
deliverey the policy to Mr. Flynn? A At the time I 
delivered it to Mr. Flynn, yes. 

“Q What other instruments are attached to 

56 Defendant’s Exhibit 1 which I have shown you? 
A The pilot’s aviation amendment completed June 

26, 1940 and Passenger’s Aviation Amendment dated June 
26, 1940, and a complete copy of the application dated 
June 26, 1940, which was submitted to Phoenix Mutual 
Life Insurance Company of Hartford, Connecticut. 

“Q Were copies of each of those instruments contained 
in the policy which you delivered to Mr. Patrick T. Flynn? 
A Yes. 

“Q Can you state then whether or not Defendant’s 
Exhibit 1 to this deposition represents a true and accurate 
copy of the policy of life insurance in the Phoenix Mutual 
Life Insurance Company of Hartford, Connecticut, which 
was issued by that company to Mr. Patrick T. Flynn? 
A Yes, it does. 

“Q By whom was that policy delivered to Mr. Flynn, 
if you know? A It was delivered by myself. 

“Q On what date was the policy delivered? A It 
was delivered on August 1, 1940. 

i “Q At what place was the policy delivered? 

57 A It was delivered outside the gate of the Lock¬ 
heed plant at Burbank, California. 

“Q At what time was the policy delivered? A Five 
o’clock p. m. 

“Q To whom did you deliver the policy? A The 
policy was delivered to Patrick T. Flynn. 

“Q Referring your attention again, Mr. Smith, to the 
amendment contained in Defendant’s Exhibit 1 entitled 
1 Special Aeronautics Provision,’ can you state whether or 
not that amendment is a true copy of the special aero¬ 
nautics provision amendment which was contained in the 
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policy which was delivered to Mr. Patrick T. Flynn ? A It 
is.” 

• • * • 

4 ‘Q Are the provisions contained in the copy of the 
Special Aeronautics Provision, contained in Defendant's 
Exhibit 1 to this deposition, the same provisions 

58 which are contained in the Special Aeronautics Pro¬ 
vision rider or amendment, as you may see fit to 

designate them, in the policy which you delivered to Mr. 
Patrick T. Flynn? A They are. 

“Q Directing your attention to the date of the policy 
whicli is June 26, 1940, and the date which appears on the 
Special Aeronautics Provision rider, namely, July 22, 
1940, can you explain why this rider is dated subsequent 
to the date of the policy? A Yes. 

“Q Will you please give the explanation? A The 
application was written June 26, 1940, at which time the 
deposit of $10.75 was made and the binding receipt was 
detached from the policy. As a result the dating of the 
policy should correspond to the time the deposit was made. 
The underwriting department of the Phoenix Mutual Life 
Insurance Company of Hartford, Connecticut, issued the 
policy as applied for on July 5, 1940, consequently the 
amendment bears the date of issuance of the original 
contract. 

“Q Can you state the date or approximate date when 
you received the policy of insurance from the Phoe- 

59 nix Mutual Life Insurance Company, insuring the 
life of Patrick T. Flynn, pursuant to his application, 

if you did so receive one? A About July 10, 1940. 

“Q Had you previously taken an application from Mr. 
Patrick T. Flynn for insurance in the Phoenix Mutual Life 
Insurance Company? A I had.” 

• • • • 

“Q Can you state the date on which that application 
was taken? A The application was taken June 26, 1940. 
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“Q Can you state whether or not the purported copy 
of application from Mr. Flynn to the Phoenix Mutual Life 
Insurance Company contained in Defendant’s Exhibit 1 
to this deposition is a true copy of the application which 
you took from Mr. Patrick T. Flynn? A Yes, it is. 

“Q What if anything did you do with the appli- 

61 cation which you obtained from Mr. Flynn for in¬ 
surance in the Phoenix Mutual Life Insurance Com¬ 
pany? A The completed application, including the pas¬ 
senger’s aviation amendment and pilot’s aviation amend¬ 
ment were sent to the Phoenix Mutual Life Insurance 
Company at Hartford, Connecticut. 

“Q Was a policy of Insurance, to your knowledge, 
issued pursuant to such application? A It was. 

“Q Do you know to whom the same was forwarded by 
the Company? A It was forwarded to me at the Los 
Angeles office of the Phoenix Mutual Life Insurance Com¬ 
pany. 

“Q Was there attached to such policy a special aero¬ 
nautics provision? A There was. 

“Q Will you state whether or not the policy above 
referred to was delivered to Mr. Patrick T. Flynn? 
A That policy was not delivered to Mr. Patrick T. 
Flvnn. 

“Q Will you state, if you know, why it was not so 
delivered? A Upon receipt of the contract in Los 

62 Angeles it was discovered the underwriting depart¬ 
ment at Hartford, Connecticut had made an error 

in the maturity value of the policy. The maturity value of 
the policy applied for should have been exactly one-half 
the amount of the policy sent by the Phoenix Mutual Life 
Insurance Company of Hartford, Connecticut, after the 
application was submitted. 

“Q With respect to the policy you have just referred 
to, can you give the date or approximate date when it 
was received by you in Los Angeles? A July 8, 1940. 

“Q At the time or approximately the time that you 
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received this policy from the Phoenix Mutual Life Insur¬ 
ance Company did you have any conversation with Mr. 
Flynn concerning the various provisions of the policv? 
A Yes. 

“Q Did you have any conversation with Mr. Flynn 
with respect to the special aeronautics provision attached 
to the policy? A Yes. 

‘ * Q Will you state what that conversation was ? A It 
was fully explained to him, and the amendment 

63 which was a duplication of the one contained in the 
contract was signed at that time and without delay,, 

* * • • 

64 “Mr. Smith, I request that you examine Defend¬ 
ant’s Exhibit 2. Will you now state whether Mr. 

Patrick T. Flynn signed an identical form of special aero¬ 
nautics provision? 

“He did.” 

MR. LYNHAM: I offer the Special Aeronautics Pro¬ 
vision Form; that is the copy attached to the deposition. 
THE COURT: It may be admitted. 

(Mr. Lvnham continued reading the deposition, as fol¬ 
lows:) 

“Q On what date did he sign such special aeronautics 
provision form?” 

• • * • 

65 “A July 10, 1940. 

‘ * Q Can you state whether or not the form of spe¬ 
cial aeronautics provision represented by the Photostatic 
copy designated as Defendant’s Exhibit 2 to this deposi¬ 
tion is identical to the form signed by Mr. Patrick T. Flynn 
on July 10, 1940? A It is. 

“Q I call your attention to the fact that the form of 
special aeronautics provision designated as Defendant’s 
Exhibit 2 purports to have been executed on July 5, 1940. 
You have testified that the same was executed on July 10, 
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1940. Will you explain the reason, if you know, for this 
difference in dates?” 

« • * • 

“A The special aeronautics provision was pre- 

66 paired at Hartford, Connecticut at the time the in¬ 
surance contract was issued. This accounts for the 

date of July 5, 1940. It was the practice of the Phoenix 
Mutual Life Insurance Company to date all amendments 
and riders at the time the contract was drawn rather than 
the date the application was signed. 

“Q In answer to a previous question you stated that 
the first contract drawn by the Phoenix Mutual Life Insur¬ 
ance Company and forwarded to you was in error in the 
amount stated as being the maturitv value. Was that 
contract ever delivered to Mr. Flynn? A No, it was not. 
Q What, if you know, was done with that contract?” 
MR. BRADFORD: I know of no other contract than 
the one before the Court; I must object to it. 

THE COURT: Objection overruled. All this goes to 
the question as to whether or not the aviation rider was 
attached to the policy that was delivered to the insured, 
and I think it has a bearing on that issue. 

(Mr. Lynham continued the reading of the deposition 
as follows:) 

“A The contract was returned to the underwrit- 

67 ing department of the Phoenix Mutual Life Insur¬ 
ance Company at Hartford, Connecticut for correc¬ 
tion. 

“Q When, if you know, was that contract returned? 
A It was returned to Hartford, Connecticut about the 
10th of July, 1940, by myself. 

“Q What if anything was done with the special aero¬ 
nautics provision, a copy of which is marked Defendant’s 
Exhibit 2 to this deposition, which you stated that Mr. 
Flynn signed on July 10,1940, and which bears the date of 
July 5, 1940? A The signed special aeronautics pro- 
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vision rider was returned to the home office at Hartford, 
10 be retained in their files. 

“Q Did you subsequently to July 10, 1940, receive any 
other contract of insurance from the Phoenix Mutual Life 
Insurance Company insuring the life of Patrick T. Flynn? 
A Yes. 

“Q On or about what date did you receive such con¬ 
tract? A About July 25, 1940. 

“Q You have previously examined Defendant’s Exhibit 
1 to this deposition purporting to be a copy of a life 

68 insurance policy of the Phoenix Mutual Life Insur¬ 
ance Company insuring the life of Patrick T. Flynn 

bearing said company’s policy No. 823242. Can you state 
whether or not that exhibit is a true and complete copy 
of the policy which you received from the Phoenix Mutual 
Life Insurance Company on or about July 25,1940? A It 
is. 

“Q I call your attention particularly to that portion of 
the face of the copy of said policy, represented by Defend¬ 
ant’s Exhibit 1 to this deposition, which states: 

‘ The sum of $5,000 except as provided in the special aero¬ 
nautics provision attached hereto.’ Will you state whether 
or not such quoted provision was contained in the policy 
which you delivered to Mr. Patrick T. Flynn on or about 
August 1, 1940? A It was. 

“Q Referring again to the policy which you received 
from the Phoenix Mutual Life Insurance Company on or 
about July 25, 1940, will you state whether or not that is 
the policy which you delivered to Mr. Flynn on August 1, 
1940? A It is. 

69 “Q Directing your attention again to the spe¬ 
cial aeronautics provision, a copy of which is des¬ 
ignated as Defendant’s Exhibit 2 to this deposition, will 
you state, if you can, whether the same is identical to 
the special aeronautics provision contained in the policy 
which you delivered to Mr. Flynn on August 1, 1940? 
A The terms and conditions of the special aeronautics 
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provision are identical, the difference being the one con¬ 
tained in the policy which was delivered to Mr. Flynn is 
dated at Hartford, Connecticut on July 22, 1940, and the 
special i aeronautics provision amendment signed by Mr. 
Patrick T. Flynn at Burbank, California, is dated July 5, 
1940, and bears the witnessed signature, ‘ J. M. Smith. ’ 

“Q Can you explain the reason for this difference? 
A When the incorrect contract was returned to the Phoe¬ 
nix Mutual Life Insurance Company at Hartford, Con¬ 
necticut, it was re-issued in correct form on July 22, 1940, 
which accounts for the date of the amendment contained in 
the contract delivered to Mr. Flynn about August 1, 
1940.” 


70 “Q Mr. Smith, I hand you herewith Defendant’s 
Exhibit 3 to this deposition which purports to be a 

policy in the face value of $5,000 in the Phoenix Mutual Life 
Insurance Company on the life of Patrick T. Flynn dated 
June 26, 1940, and bearing policy No. 823242 in that com¬ 
pany, and ask that you examine the same. A I have 
examined Exhibit 3, the photostatic copy which you have 
handed me. 

“Q Did you deliver a policy of insurance in the Phoenix 
Mutual Life Insurance Company to Patrick T. Flynn on 
or about August 1, 1940? A I did. 

“Q Do you recall the type of policy and the terms of 
the policy which you delivered to Patrick T. Flynn on or 
about August 1, 1940? A I do. 

“Q Will you compare the policy represented by De¬ 
fendant’s Exhibit 3 with respect to type and 

71 terms thereof with the policy which you delivered 
to Patrick T. Flynn on or about August 1, 1940? 

A I have examined the policy represented by Defendant’s 
Exhibit 3 and it is identical in type and terms and provi¬ 
sions with the policy which I delivered to Mr. Flynn on or 
about August 1, 1940.” 
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MR. LYNHAM: I offer Defendant’s Exhibit 3 in evi¬ 
dence. 


72 “Q I call your attention again to Defendant’s 
Exhibit 1 to this deposition which also purports to be 

a copy of the policy which you delivered to Mr. Patrick T. 
Flynn; are there any differences in your opinion between 
the policies represented by Defendant’s Exhibit 1 and 
Defendant’s Exhibit 3? A Yes, there are certain differ¬ 
ences. 

73 “Q Will you please point out what these differ¬ 
ences are? A Obviously the beneficiary change 

which was endorsed in the contract subsequent to the date 
of delivery was not in the policy at the time of delivery, 
as it was recorded and placed in the contract approximately 
one year after the date of delivery. 

“Q Is there any other comment w’hich you have to 
make with respect to any difference between Defendant’s 
Exhibit 1 and Defendant’s Exhibit 3? A I am now re¬ 
ferring to Defendant’s Exhibit 1. The amendment dated 
July 5,1940, with respect to changes in method of premium 
payment and the amount paid at the time the application 
w’as taken and the amount of insurance applied for do not 
appear in Defendant’s Exhibit 3. It is my recollection 
this amendment was a part of the contract delivered to 
Mr. Flynn on or about August 1, 1940.” 


• • • • 


76 MR. BRADFORD: If the Court please, the no¬ 
tice for the deposition calls for a deposition to be 
taken on Friday at two o’clock p. m., June 6, 1947. The 
deposition contains an appearance on June 6, 1947 and an 
additional appearance on August 6,1947, and I don’t believe 
that there was any notice given on the August 6th deposi¬ 
tion. 

THE COURT: Let me see the deposition. 



(Counsel hands deposition to the Court.) 

Now, Mr. Lynham, I think there is something to what 
Mr. Bradford says. I thought that perhaps August 6th 
was an adjourned session, and of course you have a right 
to note an adjournment to the taking of the deposition, 
but that isn’t so. The hearing on the first date, June 6, 
concludes with this statement: 

“Mr. Howe: The record may show that the witness, 
John Marshall Smith, is not being excused at this time, 
and that the record is being kept open so that we may 
introduce further evidence, if so desired.” 

Then it says: “Deposition continued for taking of fur¬ 
ther testimony, if desired,” and then next we have 
77 a hearing on August 6. 

MR. LYNHAM: My position is that the first 
notice of the taking of this deposition covers all subsequent 
proceedings. Counsel had opportunity" to be represented 
and decided not to. The notice was on the first date; then 
they decided to adjourn it to a later date. It seems to me 
all the objections under the rules have been waived. 

THE COURT: I think this is irregular. You have a 
right to adjourn the taking of depositions to a date certain 
but this was not adjourned to a date certain. This was a 
general adjournment. 

• • o • 

7S ! THE COURT: I think under Rule 32 of the 
Federal Rules of Civil Procedure the only way in 
which advantage of this could be taken is by motion to sup¬ 
press, in advance of the trial, and after all we are onlv 
interested in what the truth was, and I am not desirous, 
unless I absolutely would be compelled, of depriving either 
party of evidence which would help us ascertain what the 
truth really was. I will overrule the objection. 
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Charles Edward McCarthy 


• * • ' • 


Direct Examination 
BY MB. LYNHAM: 

Q Will you state your name, please? A Charles Ed¬ 
ward McCarthy. 

Q And where are you employed? A By the Phoenix 
Mutual Life Insurance Company of Hartford, Connecticut. 

• • • * 

Q What is your position? A I am manager of the 
Policy Issue Division. 

Q Is that the name, “Policy Issue Division”? A That 
is the name, *‘Policy Issue Division.” 

Q And were you so employed in June, July and August, 
1940? A I was. 

Q And what were your duties during that time? 
80 A Supervision of the issuance of new policies and 
preparation of agency and home office records. 

Q Did you have the keeping of records pertaining to 
the issuance of policies issued under your supervision? 
A Yes, sir. 

Q Are you familiar with the records of the company 
relating to issuance of a policy to Patrick T. Flynn in 
July or August, 1940? A I am. 

Q Do you have those records in your possession? A I 
do. 

Q Will you explain whether these records were made 
in the regular course of business? A They are. 

Q Is is necessary for the company to keep these records ? 
A It is. 

Q And what do these records show in general, not in 
respect to this policy but in general? A The records 
show all of the necessary details in connection with the 
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issuance of the policy, such as the premium, the amount, 
the beneficiary, and a great many other items. We keep 
an original record and then if subsequent changes are made 
they are noted on the original record. 

i Q Are these entries made in these records origi- 
81 nal entries at the time the transactions take place? 

A They are. 

Q I ask you to produce the records of the company 
relating to the issuance of the policy to Patrick T. Flynn. 

(The witness complies with counsel’s request.) 

MR. LYNHAM: May it please the Court, I offer these 
records in evidence as Defendant’s Exhibit 4. 

• • • • 

MR. BRADFORD: Can you state when this record was 
compiled, when it was made? 

THE WITNESS: July 5,1940, to the best of my knowl¬ 
edge and belief. 

• • • • 


82 Q You testified these records were made on or 
about July 5, 1940. A That is right. 

• • • • 

S3 i A The original records opened on July 3, 1940. 

Q Was that the first transaction? A That was 
the first transaction. 

• • * • 

91 Q Now, Mr. McCarthy, you may take those rec¬ 
ords. When do those records show the company 
received an application from Patrick T. Flynn for a policy 
of insurance? A July 3, 1940. 

Q What was done pursuant to that application, accord¬ 
ing to the records? A The underwriting data sheet was 
attached to the application; the name of the agency from 
which it came was stamped on the data sheet. 
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THE COURT: Just answer the question. Confine 
yourself, please, to the questions. 

BY MR. LYNHAM: 

Q What was done pursuant to the application? A It 
was approved by our underwriters. 

Q Did there come a time when the policy was pre¬ 
pared? A There did. 

Q And can you tell what the provisions of that policy 
were, according to your records? I think we can 

92 confine this to the Special Aeronautics Provision. 

THE COURT: No, that is not admissible because 
I think the contract speaks for itself. So far as the contents 
of the contract is concerned that is secondary evidence. 

MR. LYNHAM: That is quite right, sir, but I w^ant to 
show why this rider to the contract was dated July 22. 
THE COURT: Well, ask him that question. 

MR. LYNHAM: I think this is a necessary preliminary 
step. 

THE COURT: The question you now asked the witness 
is incompetent and I won’t allow it. 

BY MR. LYNHAM: 

Q Did there come a time when this policy was issued? 
A Yes, sir. 

Q What was done with it? A The policy was issued 
on July 5 and forwarded to our Los Angeles agency. 

Q Did there come a time when this first policy was 
returned by the Los Angeles agency? A Yes, sir. 

Q And when was that? A On July 15 it was returned 
from Los Angeles; we received it on the 17th. 

Q Do your records indicate why it was returned? A 
Because of a mistake we made in the maturity value. 

93 THE COURT: I don’t think you need go over 
the matters you brought out by the deposition of 

Mr. Smith. I don’t suppose there will be any dispute over 
the question that the policy was returned for correction. 
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BY MR. LYNHAM: 

Q Did there come a time when a second policy was 
prepared? A Yes, sir. 

Q When was that? A July 22, 1940. 

Q Are you familiar with the practice of the company 
at that time with respect to the dating of riders in insur¬ 
ance policies? A Yes, sir. 

Q Will you tell us what that practice was? A It was 
the practice to date various riders, such as an aviation 
rider, disability riders, and so forth, the date the policy 
was issued and not the date of the policy. 

THE COURT: The date the policy was issued? 

THE WITNESS: The date it was actually put on the 
books of the company. 

THE COURT: Why wasn’t the rider dated the same 
date as the policy? 

THE WITNESS: Because of a wrong interpretation 
perhaps of a statement at the top of our rider which 
94 says, “Policy issued at Hartford, Connecticut,” on 
such and such a date. The fact that the word “is¬ 
sued” was there led us to believe for a while that we should 
use the actual date on which the policy was prepared. 

THE COURT: I can see the reason for dating the 
rider the date it was prepared if the rider modifies a 
policy previously issued, but I fail to see why when you 
attach a rider to a policy that has not as yet been issued, 
why you don’t date that rider the same date as the policy. 

THE WITNESS: We do now. We have since 1942 
when we discovered we were working on the wrong basis. 
BY MR. LYN HAM : 

Q Now, what was done with this policy that was pre¬ 
pared July 22, 1940? A The correction was made in the 
policy and the policy was sent to Los Angeles, or rather I 
should say a new policy was prepared and sent to Los 
Angeles. 

Q I)o your records indicate whether that policy 
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con- 



tained the Special Aeronautics Provision? A Yes, sir. 

Q And do your records indicate what date was put on 
that Special Aeronautics Provision? A Yes. 

Q And what date was that? A July 22, 1940. 

95 Q Do your records indicate whether or not the 
first premium was paid on this policy at the time 

the application was written? A Part of it was. 

Q When was that? A June 26, 1940. 

Q Mr. McCarthy, you are familiar with the forms of 
policies issued by the company in 1940 with respect to 
how they are put together and made up? A Yes, sir. 

Q Mr. McCarthy, I hand you Defendant’s Exhibit 1, 
which is an original policy issued by the Phoenix Mutual 
to Patrick T. Flynn on June 26, 1940, and I am asking you 
with respect to the physical makeup of this policy if that 
is the type of policy which was issued in 1940; not the 
provisions but just the way the policy is put together and 
the physical makeup with respect to the endorsements and 
application and all the copies contained in it. In other 
words, is that the way policies were put together in those 
days? A Yes, sir. 

Q Mr. McCarthy, were all of the policies issued in that 
form, were they sewed together at the top at that time? 
A Yes. 

Q Did the company use any mucilage or paste 

96 in the preparation of its policies? A We haven’t 
used any mucilage or paste since 1931. 

• • • » 

Cross-Examination 

• • • • 

Q And that the records in this jacket here begin on 
July 3, 1940? A Yes, sir. 

Q I show you the second copy here and ask you to just 
read the date. A July 1, 1940. 
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98 MR. LYNHAM: I would like to point out, if I 
may, the sheet entitled “Policy abstract sheet.” 

THE COURT: That is plainly secondary evidence. I 
didn’t admit that and I wouldn’t admit that under the 
Federal Shop Book Rule. I will sustain Mr. Bradford’s 
objection. Of course, Mr. Bradford objected to the whole 
file and I overruled his objection to the first three pages 
of the file but sustain it as to the balance of the file. 

MR. BRADFORD: Then, Your Honor, in order not 
to get fouled up I will just use the top sheet; this has been 
admitted: is that right? 

THE COURT: I have admitted the first three top pages 
and you may cross-examine the withness as to them. You 
may not cross-examine the witness as to any of the others 
because they have not been admitted. 

MR. BRADFORD: I will just use the three top 
pages. 

99 BY MR. BRADFORD: 

Q Mr. McCarthy, is this the top page you were speaking 
of just now? A That is the top page, yes, sir. 

Q Would you read to the Court the notation that ap¬ 
pears there (indicating)? A “Special Aviation Partial 
Exclusion Provision Included in Policy.” 

Q Read it all, please. A “Retirement date June 26, 
1978.” 

Q Is that “Retirement date” or “Ret.”? A It is 
“Ret.” It means “Retirement date.” 

Q And that is June 26, 1978? A That is June 26, 
1978. 

Q And how many years is that from June 26, 1940? 
A That is 38. 

Q And was the policy to run for 38 years? A The 
policy was to run for 38 years, yes, sir. 

Q Then that would make that exactly June 26, 1940, 
would it not? A The date of the policy? 

Q That is right. A That is right. 
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Q And that is the date that yon are testifying to; that 
aviation exclusion clause which you just stated was 

100 not issued until the 22nd of July, 1940; is that 
correct? A No, sir, I wouldn’t say that 

Q Can you explain that to the Court and jury? A The 
policy was dated June 26, 1940. It was issued, and by 
“issued” I mean put on the books of the company, assigned 
a policy number, on July 5,1940, on which date an aviation 
exclusion rider was attached to the policy. 

Q Then your records that you keep in the regular 
course of business are not correct: is that true? A The 
records are correct. 

Q Is this statement here correct, the one you just read ? 
A About the retirement date? 

Q Yes, June 26, 1978. A That statement is correct. 
Q Then how do you reconcile that with the policy run¬ 
ning 38 years? A Mr. Flynn was 22 years old at the 
time he applied for this insurance. 

Q You missed my question. Are there 38 years between 
July 22,1940 and June 26,1978? Is there an even 38 years 
between those two dates? A No. 

Q It is not? A No. 

101 Q Then it is your contention now—you are chang¬ 
ing your statement and saying the policy ran for 

less than 38 years: is that right? A No, sir. 

MR. BRADFORD: I can’t reconcile the difference. 

• • • • 

102 Q I thought you testified without benefit of the 

103 sheet. A No, I was looking at the sheet. 

Q Will you look at the line by that policy date? 

A Yes. 

Q Will you read that? A June 26, 1940. 

Q And the date of the policy is June 26, 1940. Will 
you look on there any place and show me a date of a 
policy July 22, 1940? A Policy re-written July 22, 1940. 
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Q Policy, re-written ? A That is right. 
Q When was that notation put on there? 
1940. 


A July 22, 


• * • • 


BY MR. BRADFORD: 

Q Can you show me in these records any place where 
there was any change in the amount of money that the 
decedent paid for this policy when you rewrote the policy 
and included that aviation clause, as you state? Can you 
show me any less consideration paid by the dece- 
104 dent? A This will show you that Mr. Flynn paid 
$10.75 with his application. 

Q Was that amount changed on July 22,1940? A No, 
the amount wasn’t changed. That was in partial payment; 
his premium was $25.76, and he paid $10. 

THE COURT: I think that Mr. Bradford means was 
the rate of premium changed after July 22? 

THE WITNESS: No, it wasn’t. It remained the same. 
BY MR. BRADFORD: 

Q And yet the company’s records showed that they 
included an aviation rider on that date? A Yes. 

Q And your records indicate that the date of the policy 
is June 26, 1940? A That is right. 

• • • • 


105 Richard, W. Buckingham 

* • • • 


Direct Examination 
BY MR. LYNHAM: 

Q What is your name, please? A Richard W. Buck¬ 
ingham. 

Q Y r ou are employed by Phoenix Mutual Life Insurance 
Company? A Right. 

Q Where? A Where? 
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Q Yes. A In the Washington office. 

106 Q Mr. Buckingham, did there come a time when 
yon went to Alexandria in connection with a death 

claim tinder policy on the life of Patrick T. Flynn? A 
Yes. 

Q And how did you happen to go there? A Someone 
called onr office and asked that someone come to handle a 
death claim, and I was instructed by our cashier to go in 
answer to this call. 

Q What was the date of that? A I think it was 
August 6, 1946. 

Q At that time did you see Mrs. Flynn, the plaintiff 
here? A Yes, I did. 

Q Did you talk to Mrs. Flynn about this policy? A 
Yes, I did. 

Q Did you obtain from Mrs. Flynn a paper entitled 
“Proof of Death,” which has been marked for identifica¬ 
tion as Defendant’s Exhibit 1? A Yes, I did. 

Q Did Mrs. Flynn sign that? A She signed it, yes. 

Q In your presence? A Exactly. 

Q And whose handwriting is that over her signature? 
A That is my handwriting or printing. 

107 Q Did you put that handwriting on there before 
or after she signed? A Before she signed there. 

Q Did she read it over before she signed it? A I 
think she did. 

MR. LYNHAM: I offer this as Defendant’s Exhibit 1. 

• • * • 

Q Mr. Buckingham, just tell us what you did on that 
occasion. Tell us what took place while you were in Alex¬ 
andria. A I asked to see the policy because on that form 

which she signed one of the instructions says- 

THE COURT: No; you have answered the question. 
You asked to see the policy. 

THE WITNESS: I am sorry—and I read the policy 
over and we discussed the matter and talked the matter 



over of how she would like the payment made, and I think 
she picked out a type of settlement for which we 
10S needed her age, and she was a little hesitant to give 
her age, and I held my hands so they couldn’t see 
her age as she wrote it. 

Then I looked through the policy further and discovered 
there was an exclusion rider for aeronautics and I called 
this to her attention and said I thought that Mr. Flynn was 
not covered but I was not willing to take that responsibility 
upon myself as it wasn’t my business to do that, and I 
instructed her that I would telephone her after I reached 
our Washington office and let her know the decision in this 
matter. 

In the instructions they not only asked for the policy 
but asked for the coroner’s certificate, which they didn r t 
have, and they said they would forward that to me. 

THE COURT: How t is all this material? 

MR. LYNHAM: I wrould like to show what took place 
and I want to show particularly that he had a conversation 
with Mrs. Flynn and at that time that Special Aeronautics 
Provision w^as discussed and it was in the policy at the 
time he picked it up. 

THE COURT: Very well. 

BY MR. LYNHAM: 

Q Mr. Buckingham, did you have any conversation other 
than that which you have just mentioned with Mrs. Flynn 
about the Special Aeronautics Provision? A You mean 
at a later time? 

109 Q No, at that time. A I don’t think so except 
that I said that I thought he was not covered. 

THE COURT: Well, you have said that before. 

THE WITNESS: I don’t think it w r as in the other 
conversation. 

BY MR. LYNHAM: 

Q Mr. Buckingham, I hand you Plaintiff’s Exhibit 1, 
which is the policy of insurance, and ask you if this is the 
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policy which you picked up on that date in connection with 
the death claim? A It is. 

* * * • 


C ross-Exannination 

• • • • 

Q Mr. Buckingham, what was the date that you were 
at Mrs. Flynn’s home? A I think it was August 6. 

Q Do you know whether it was or not? A I am quite 
sure it was, yes. I made a note on my card at the time 
that I went there as to the date, and I think it was August 
6—it was—1946. 

110 Q Where else did you go that day? A Where 
else did I go? 

Q Yes. Did you go to anybody’s home that day? A I 
can’t tell you now because I haven’t my record with me 
of it. I could tell you if I could get back to my office and 
look on my records. 

Q Wliere was Mrs. Flynn when you arrived at her 
home? A I think she was lying on the couch just inside 
the door, but I am not sure. I know she was hung there 
while I was talking to her but whether she was there when 
I arrived, I don’t know. 

Q Were there any other people in the room? A There 
were several others in the room, yes. 

Q How long were you there all together? A I don’t 
know; probably a half hour. That is just a guess. I really 
don’t know. 

Q Mrs. Flynn you say was lying down when you went 
in? A I think she was; I am not sure. 

Q Was she in any other room while you were there? 
A I don’t think so. 

Q How long was it before you saw the policy while you 
were there? A As far as I know it was right away. 

Q Did she have the policy in the front room? A I 
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don’t remember about that but I know I had it in my hands 
practically all of the time when I was there. 

* • « • 

111 Q Did you give her that paper to sign and to fill 
out before she got the policy or afterwards? A 

Afterwards. 

Q You say you gave her that after you got the policy? 
A After I got the policy? 

Q Yes, after you had it in your hands. A I don’t 
remember about that, which way it was; I think probably 
she signed the paper first, but I don’t remember. I am 
quite sure now it was afterwards because when we went 
over the paper the request for the policy was the statement 
made on the paper and it must have been afterwards. 

Q Did you have a conversation with anybody else in 
the house? A Yes. There was one other man who took 
me to the bus. 

112 Q What was his name? A His name was Pa- 
reogoy, I think. 

Q Have you seen him since that time? A Yes, I have. 
Q How many times? A Once. 

Q And you say you read this policy over: is that right? 
A Yes. 

Q How long did it take you to read that policy over? 
A Oh, a very few minutes because the provisions are 
standard. I would recognize immediately certain standard 
provisions. I would only read the parts that were typed 
in or that were different from our usual provisions. 

113 Q Was there anything in this different from your 
usual provisions? A The only thing, this was the 

exclusion rider. 

Q Did you give Mrs. Flynn a receipt for this policy? 
A No, I didn’t because it wasn’t necessary. 

Q I just asked you did you give her a receipt? A I 
didn’t, no. 
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Q Did you give her anything to indicate that you had 
the policy? A No, I did not. 

Q Was she in the room at the time you left the house? 
A I think so. 

Q You are not sure of that? A I am sure she was, 
yes. 

Q Was Mrs. Flynn ill that day? A Well, I assume 
that she was. • 

Q And you were only in the house about a half hour? 
A I am not sure of how long I was in the house. 

Q Then, Mr. Buckingham, the only thing you are sure 
of is that that rider was on the policy: is that right? 
A No, I wouldn’t say that. 

Q Where did you get the policy from? A What is 
that? 

Q Where did you get the policy from? Where 
114 did you get it from? A I don’t know what you 
mean by that. 

Q This policy right here, the one we are speaking of; 
how did you get this in your possession? A It was 
handed to me by someone; I don’t know. 

Q Was it handed to you by Mrs. Flynn? A I don’t 
know about that 

Q And you didn’t give her a receipt for it? 

THE COURT: He has testified to that. 

THE WITNESS: I would like to explain whv I didn’t. 
BY MR. BRADFORD: 

Q In other words, you just walked in her home and 
picked up this policy and left? A No. 

Q How did you do it? A I just told you how T we 
did it. 

THE COURT: We have been over that, Mr. Bradford. 
BY MR. BRADFORD: 

Q Who did you deliver this policy to after you got it? 
A To our cashier, Barbara Bissell. 

Q Did you make any written statement when you went 
back to the office? A No, I didn’t. 
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MR. LYNHAM: I object to that. 

THE COURT: That is within the scope of the direct 
examination. 

115 BY MR. BRADFORD: 

Q You said a while ago that Mrs. Flynn gave it to 
you. Now you say probably someone in the room gave 
it to you. Who did give the policy to you? Do you re¬ 
member? A I don’t remember exactly who gave it to me, 
no. I know I asked for it and it was supplied to me. As 
to who handed it to me, I don’t remember. 

Q Is there any reason for taking a policy away from 
a person’s house without their permission? A The rea¬ 
son that I took it was that on the form which she signed 
it said the policy must accompany this form; therefore I 
took it. 


117 Q At any time was the policy given over to Mrs. 

Flynn so that she could look at it? A I don’t re¬ 
member about that. 

Q You only remember certain things: is that right? 
A I remember it was there. I don’t know who looked 
at it. 


* # • • 


118 (Thereupon, counsel approached the bench and 
conferred with the Court, out of the hearing of the 
jury, as follows:) 

MR. BRADFORD: I have a rebuttal witness as to the 
statements that have been made here. 

In addition to that, the contention of the plaintiff is that 
even though this rider was attached and it should be found 
to be a part of the policy it did not cover the decedent’s 
activity at that time. 

I have the Operations Officer from the Anacostia Naval 
Air Station; I have the personnel file from the Navy De¬ 
partment. Those two things I think could be eliminated if 
counsel on the other side- 
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THE COURT: You may confer with Mr. Lvnham if 
you wish. 

MR. BRADFORD: But I think it should go in. 

THE COURT: I want you to put in everything you 
think is necessary. 

MR. LYNHAM: My position in regard to that is that 
is not an issue because in pretrial proceeding which settled 
the issues in the case it was decided that if it was at¬ 
tached there was no liability, so I am not in position to 
stipulate. 

THE COURT: You are under no obligation to stipulate 
unless you wish, and you don’t have to explain why you 
don’t, if you don’t. 

* * * * 


119 Alton Sidney Peregoy 

* * * * 


Dir ect Examination 

o # * • 

A Alton Sidney Peregoy, P-e-r-e-g-o-v. 

Q And where do you live, Mr. Peregoy? A 2402 
Alexander Street, Alexandria, Virginia. 

Q Mr. Peregoy, are you acquainted with Mrs. Flynn? 
Do you know her? A As a next-door neighbor, yes, sir; 
when she lived beside me, is that what you mean, sir? 

Q Do you also know a Mr. Buckingham? Do 
120 you see him in the courtroom? A Yes, sir, over 
there, the insurance agent. 

Q Directing your attention to on or about the 6th of 
August, 1946, did you have occasion to see Mr. Bucking¬ 
ham at that time? A On the morning of the 6th? 

Q I say on or about the 6th. A Yes, sir, I saw him 
in Mrs. Flynn’s home. 


57 


Q Approximately how long was he in Mrs. Flynn’s 
home? A I would say approximately 45 minutes. 

Q Was he in the same room that you were in? A Yes, 
sir. 

• « • • 

Q I will show you this piece of paper here, which is in 
evidence. Do you recall seeing that piece of paper on 
that particular day? A I can say I remember seeing a 
policy similar to this. I did not pick the policy up. I only 
saw it lying on the coffee table. 

Q Then your answer is you saw a policy similar to 
this? A I saw the policy, yes. 

121 Q Did you see Mr. Buckingham take a policy 
i similar to this and read it in the presence of Mrs. 

Flvnn or anvone in the room? A He read it. 

Q Did he make any remarks after he finished reading 
it? A Yes, sir, he did. He asked if she would like to 
have $5,000 in cash or whether she would like to have 
it issued out to her in monthly payments, at interest, 
because he set down on scratch paper and was figuring it 
out. 

Q At that conversation did there come a time shortly 
after that conversation that Mr. Buckingham left the prem¬ 
ises, left Mrs. Flynn’s home? A He left Mrs. Flynn 
about the same time that I did, because he asked me if 
there was any way to get a bus back to Washington, and 
in my position at the store I told him I was on my way 
back in that vicinity and I would be glad to take him 
back as far as I was going. 

Q Did you take him back ? A I did. 

Q And he left the same time as you did? A He left 
the same time as I did. 

Q During your conversation with Mr. Buckingham dur¬ 
ing that day did he at any time open this policy or a policy 
similar to this and show you a piece of paper in 

122 there purporting to be an aviation rider and state 
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to you that this policy was no good, or the one 
he had in his hand? A No, sir, he did not. 

Q Did you see him remove the policy from the house 
where Mrs. Flynn was? A Well, I saw him when he 
picked it up off the coffee table in her living room. 

Q Did you see anybody hand him that policy? A No; 
Mrs. Flynn laid it on the coffee table. 

Q And he picked it up? A He picked it up. 

Q What did he do with it? A He picked it up and 
started looking at it. 

Q Do you know what he did with it? A They sat 
there approximately 45 minutes and they were talking 
about the $5,000 cash—I guess you would call it cash— 
whether or not she should take so much money each month. 

Q When he left the room where Mrs. Flynn was you 
stated you left with him: is that correct? A Yes, sir. 

Q Did he have the policy with him at that time? 
A Yes, sir, he did. 

Q How do you know he had it with him? A I saw 
him put it in his pocket. 

123 Q During the time that you left the room and 
wherever you took him, where was the policy during 
that trip, during that ride? A In my automobile? 

Q Yes. A You mean when I was taking him back? 
Q Yes. 

• • • • 

126 Arthur Paredes 

• • • • 

Direct Examination 
BY ME. BRADFORD: 

Q Will you state your full name, please? A Arthur 
Paredes. 

Q Mr. Paredes, are you employed by the Navy Depart¬ 
ment? A Yes, sir. 
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Q You are here today in response to a subpoena? 
A That is right, sir. 

Q Did you bring with you the personnel file of 
127 one Patrick T. Flynn? A Yes, sir. 

Q Will you open that file and state whether or 
not it reflects the authority under which Patrick T. Flynn 
was traveling on the day of August 5, 1946? 

MR. LYNHAM: I object, Your Honor, unless- 

THE COURT: This is a preliminary question. 

A Yes, sir. 

BY MR. BRADFORD: 

Q That file does reflect that authority? A That is 
right, sir. 

• • * • 

MR. BRADFORD: Your Honor, at this time I would 
like to offer in evidence the authority under which the de¬ 
cedent under this policy was traveling on the date that he 
met with disaster. 

THE COURT: Show it to Mr. Lynham. 

MR. LYNHAM: I object, may it please the Court. 
This doesn’t appear to be an official record. It is a carbon 
copy of something which purports to be an order 
12S authorizing him to travel by commercial or Govern¬ 
ment plane. 

THE COURT: Don’t give me the contents of it. You 
object to it on the ground it isn’t an original? 

MR. LYNHAM: Yes, sir; it is a carbon copy and the 
proper foundation has not been laid for admitting it as 
of record. 

THE COURT: Well, this is a carbon copy of a Gov¬ 
ernment file. Are you going to press that objection? I 
think there may be objections going to the substance. I 
suggest that you waive the objection as to form. 

MR. LYNHAM: As to form? 

THE COURT: I mean based on the fact this is a car¬ 
bon copy. 



60 


MR. LYNHAM: There is nothing here to show this 
witness has any authority to produce this record. 

THE COURT: That doesn’t make any difference. It 
is produced pursuant to a subpoena. 

MR. LYNHAM: And I would like to retain my original 
position with respect to its relevancy. 

THE COURT: Oh, now, if you press that I think you 
are on sounder ground. That is why I asked that you 
don’t press an objection of that kind if you have one 
going to the substance. 

MR. LYNHAM: I would like to maintain my position 
with respect to its relevancy. 

129 THE COURT: How is this relevant? 

MR. BRADFORD: If the Court please, the avia¬ 
tion exclusion clause, which defendant is relying on both 
in his answer and to this Court as a reason for not paying 
off on this policy, states in the very first line, “It is hereby 
provided that death of the insured resulting directly or in¬ 
directly from participating in aeronautics, and so forth, as 
a passenger and otherwise.” 

It is the contention of the plaintiff in this particular 
case that this decedent was in no way participating in 
aeronautics. 

THE COURT: Let me see this clause. Well, it has 
been stipulated that the deceased died in an airplane 
crash: isn’t that correct? 

MR. BRADFORD: Yes. 

THE COURT: It was stipulated? 

MR. LYNHAM: That is right. 

THE COURT: And that is the fact. I am going to 
rule that being a passenger in an airplane is participating 
in aeronautics. 

MR. BRADFORD: Your Honor, would you hear me 
on that? 

THE COURT: Well, very briefly. It seems to me it is 
plain English. 

MR. BRADFORD: I will refer to the case of Funk 
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vs. New York Life Insurance Company, 62 New 

130 York Supp. This is reading from the opinion of 
the Court. 

THE COURT: Have you got the opinion? I think I 
can get it quicker and better if I read the case. 

(Mr. Bradford hands volume to the Court.) 

Do you know when that case went up? 

MR. BRADFORD: Yes, and I would like to refer you 
further to a case in our own Court of Appeals, Clapper vs. 
Aetna Life Insurance Company. 

THE COURT: I am not impressed with your point, 
Mr. Bradford. 

MR. BRADFORD: If the Court please, I think I can 
aid the Court somewhat by referring to a case that is 
familiar to the defendant here, the First National Bank 
vs. Phoenix Mutual Life Insurance Company, which gives 
the definition of a passenger participating; I don’t have 
the case here but it is quoted in another case; I copied it 
verbatim, but nevertheless the Court may care to read 
that. This is the case I referred to here and they quote 
there. 

THE COURT: Well, I will hear from Mr. Lvnham. 
You no doubt are familiar with the cases to which Mr. 
Bradford referred. 

MR. LYNHAM: No, sir, I am not. I am familiar 
with the Clapper case. 

THE COURT: Well, I think the Clapper case cer¬ 
tainly holds this. 

131 MR. LYNHAM: In that case the provision of 
the rider was participation in aeronautics. It did 

not say as a passenger or otherwise. 

THE COURT: This says also participation in aero¬ 
nautics. 

MR. LYNHAM: As a passenger or otherwise, this 
rider says. 

THE COURT: Why doesn’t the insurance company 
write clear language? If they said the death of the in- 
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snred sustained while a passenger in an airplane that 
would be clear, but here they say “participating in aero¬ 
nautics/’ and the Clapper case holds that a passenger is 
not participating in aeronautics presumably because a pas¬ 
senger is entitled to passage. It is the pilot who is par¬ 
ticipating in aeronautics. 

MR. LYNHAM: The Clapper case says he was not 
participating in aeronautics because he was a passenger. 
They refer to several cases in which the policy pro¬ 
vision excludes liability if he participates as a passenger 
and say that is not this case. 

THE COURT: Well, the fact is, is it not, and may not 
be disputed, that this Mr. Flynn was a passenger in an air¬ 
plane, pursuant to orders of his superior? 

MR. BRADFORD: That is correct. 

THE COURT: Is that denied? 

MR. LYNHAM: I am relying on the provisions 
132 of the pretrial proceeding in which this is not an 
issue in the case. 

THE COURT: Well, do you want to answer my ques¬ 
tion? 

MR. LYNHAM: Here is my understanding: He was 
a passenger in a Navy plane. 

THE COURT: It is also your understanding that he 
was a passenger in a Navy plane on official business. 

MR. LYNHAM: I have no knowledge as to that. 

THE COURT: Is that what you contend? 

MR. BRADFORD: My contention is he was a pas¬ 
senger in a passenger airplane owned and operated by 
the United States Navy, eii route between regularly estab¬ 
lished airports. 

THE COURT: But you don ’t know whether he was on 
official business. 

MR. BRADFORD: He was on official business and 
pursuant to orders; had nothing to do with arranging the 
flight or anything else. 

THE COURT: This order you are offering in evi- 
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deuce doesn’t have any bearing on this matter. It is just 
a general authority to travel. It doesn’t show that this 
particular trip was on Government business. Moreover, 
I see no difference between a trip taken for one’s pleasure 
and a trip taken on Government business, so far as this 
policy is concerned. I am going to admit this in evidence 
although I doubt very much its relevancy. 

MR. BRADFORD: All right. ‘ 

133 THE COURT: I will let you put it in the record. 
(The travel orders referred to were marked and 

received in evidence as Plaintiff’s Exhibit 2.) 

• • • • 

MR. BRADFORD: I would like to call Mrs. Flvnn to 
the stand as a rebuttal witness. 

THE COURT: Yes. Before you proceed I want to 
call to your attention, so that you might consider this 
matter, that Funk vs. New York Life Insurance Company 
holds that a casual passenger does not participate in avia¬ 
tion, and in that case the clause wasn’t for participation, 
it was for passenger or otherwise. 

MR. BRADFORD: I believe that Funk case is cited 
in the Clapper case. 

134 THE COURT: Yes. 

MR. BRADFORD: I think the Clapper case is 
rather clear on that point. 

THE COURT: You may proceed. 

MR. BRADFORD: Mrs. Flynn, will you take the stand 
again, please? 

Thereupon— 


Mrs. Alberta H. Flynn, 

Direct Examination 
BY MR. BRADFORD: 

Q Mrs. Flynn, I hand you a piece of paper and ask 
you can you tell me what that is? A It is a letter which 
I received. 
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Q Is that your name on the front of it? A It is. 

Q And where is that letter postmarked? A From 
Seattle, Washington, August 22, 1946. 

Q And did you open that letter personally? A I did. 

Q Is this the contents of that letter? A I beg par¬ 
don? 

Q Is that the contents of this envelope? A Yes, 
sir. 

135 Q Wlio is the letter addressed to? A Mrs. 
Patrick T. Flynn. 

Q Who is it signed by? A J. Marshall Smith. 

MR. BRADFORD: Your Honor, at this time I want 
the witness to read that letter. Is there anv objection 
to it? 

THE COURT: That is not the way to do it. Just 
offer the letter in evidence. 

MR. BRADFORD: I will offer that letter in evidence. 

THE COURT: Show it to Mr. Lynham. 

(Mr. Bradford hands document to Mr. Lynham.) 

MR. LYNHAM: I object to this on the ground it is 
irrelevant; it is also hearsay. 

THE COURT: Well, you called J. Marshall Smith 
as your own witness in the deposition. 

MR. LYNHAM: That is correct. 

THE COURT: And any statement that conflicts with 
or contradicts anything that appears in his testimony 
would be admissible in view of the fact, and I admit it 
solely on that ground. It may be admitted although I 
really don’t see how it helps you, Mr. Bradford. How¬ 
ever, you are the judge of that. You may read it to the 
jury 

MR. BRADFORD: This letter is on the letterhead of 
J. Marshall Smith, Field Staff Consultant, Phoenix Mutual 
Life Insurance Company, 4460 Stuart Building, Seattle, 
Washington: 
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136 “Mr. Patrick T. Flynn, 

2404 Alexander Street, 

Alexandria, Virginia. 

‘ ‘ Dear Mrs. Flynn: 

“A letter today from Mr. Leon Soper, Manager of our 
company in Los Angeles, has just brought me the shock¬ 
ing news of the loss of your husband. As you perhaps 
know, Pat was a very good friend and was quite helpful 
to me while I was more or less getting started with Phoenix 
Mutual. 

“As I recall, he was taking flying lessons at the time we 
wrote the Retirement Income Contract and therefore an 
exclusion rider was probably in the contract which limited 
the liability of the insurance company.” 

THE COURT: Don’t argue it now. 

MR. LYNHAM: Did you read the whole letter? 

MR. BRADFORD: No. You may read the rest of the 
letter if you want to. 

THE COLTRT: Counsel is under no obligation to read 
the entire letter, but you may read the balance if you 
wish. 

MR. BRADFORD: I just covered my point and it is 
perfectly all right. 

MR. LYNHAM: This letter goes on to say: 

“Pat was quite insurance-minded and I trust 

137 he had the full National Service Life which would 
give complete coverage. • 

“Please know, Mrs. Flynn, I would be only too glad to 
be of any assistance at this or any future date were I 
in your area. However, I am sure any Phoenix Mutual 
representative will render capable and efficient service. 

“When I was transferred to Seattle I lost track of Pat, 
and would very much like to learn of his activities during 
the past four years and your family situation at vour con¬ 
venience. 

“Again may I express to you my sincere sympathy. 

“Respectfully yours, 

“J. Marshall Smith.” 

• • • • 
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MB. BRADFORD: I have the Operations Officer at 
Anacostia Naval Air Station. 

THE COURT: What will be testify to if called? 

MR. BRADFORD: He will testify to the flight from 
Anacostia Naval Air Station to the Patuxent River 

138 Air Station, which was between two regularly estab¬ 
lished airports; that the decedent was a mere pas¬ 
senger on that flight and had nothing to do with the arrang¬ 
ing of it or anything to do with the planning of it. He 
was merely being transported. 

* • • • 

MR. BRADFORD: Would you call for Commander 
Campbell ? 

THE COURT: Was he subpoenaed? 

MR. BRADFORD: Yes, he was subpoenaed. 

THE COURT: What time did you tell him to be here? 
MR. BRADFORD: He was subpoenaed last Wednes¬ 
day. 

THE COURT: When did you tell him to be here ? 

MR. BRADFORD: On telephone call. I called him 
about one-thirty. 

THE COURT: And when did he say he would be 
here? 

MR. BRADFORD: The clerk in his office said he was 
standing by and would be right over. 

139 THE COURT: A person can drive over from 
Anacostia in less than 20 minutes. 

MR. BRADFORD: I think he will be here pretty soon. 
Could you allow a five minute recess? 

THE COURT: No. If I thought the testimony was 
important or relevant I would of course recess, but I don’t 
see the importance of it, Mr. Bradford. 

MR. BRADFORD: No; I was merely making the rec¬ 
ord complete, Your Honor, because we say the defendant 
has not contended that he was participating in aviation. 
THE COURT: Yes, the defendant does contend that. 
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The question is: What is meant by the words “partici¬ 
pating in avaiation”? I don’t think there is any con¬ 
tention on the part of the defendant that the deceased 
was anything else but a passenger in the plane. I infer 
that. 

MR LYNHAM: I have no knowledge to the contrary. 

THE COURT: Very well. There is no contention that 
he was the pilot or navigating the plane. It is admitted by 
all parties that he was a passenger in an airplane. I don’t 
think you need anything more. 

MR* BRADFORD: Very well. 

THE COURT: You wiil so stipulate, won’t you, Mr. 
Lvnham ? 

MR. LYNHAM: The pretrial order says: 

“Neither is there any dispute that the insured died Au¬ 
gust 5, 1946 while a passenger in an airplane.” 

140 THE COURT: I think that is covered by the 
pretrial statement. Very well. Do you rest? 

MR. BRADFORD: Plaintiff rests, and I would like to 
present a motion before it goes to the jury. 

THE COURT: Yes; you gentlemen may come to the 
bench. 

(Thereupon, counsel approached the bench and con¬ 
ferred with the Court, out of the hearing of the jury, as 
follows:) 

MR. BRADFORD: If the Court please, at this time I 
would like to make a motion for a directed verdict, and for 
the purpose of the motion only I will admit the question of 
fact. As I understand it, the question of fact for the jury 
was whether or not the rider was attached at the time it 
was delivered to the decedent, and further the evidence 
given as to the condition of the removal of the policy and 
the statement of the beneficiary which was presented to 
bear out that fact, and for the purpose of this motion I 
will admit that. 

Now, Your Honor, I state that the aviation exclusion 
clause did not cover the activities of the decedent in this 


case. 
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THE COURT: You rely on the Clapper case and Funk 
vs. Life Insurance Company? 

MR. BRADFORD: On the Clapper case and I rely 
on the case of the First National Bank vs. Phoenix Mutual 
Life Insurance Company, 57 Federal (2d), 731, which 

141 gives the definition of a passenger participating. I 
say that there is no evidence here that he was par¬ 
ticipating. 

THE COURT: I think I get your point. There is the 
question of law. In other words, the question is whether 
a passenger in an airplane is participating in aeronautics. 

MR. BRADFORD: That is correct. Y’our Honor, there 
is an additional point. I say that any portion of an insur¬ 
ance contract that is not attached to the contract does not 
become a part of it unless there is additional consideration 
for it. 

THE COURT: Of course, I am going to assume that 
it was attached, for the purpose of this motion. 

MR. BRADFORD: That is correct. I am bringing r.p 
the point of additional consideration. 

THE COURT: No, no additional consideration was 
necessary. I am going to assume this was a part of the 
entire contract, for the purpose of your motion. 

MR. BRADFORD: I would like to state further the 
New York rule, which is also the rule in this jurisdiction, 
that any ambiguity in a policy of insurance must be con¬ 
strued strictly against the insurer. 

THE COURT: Oh, yes, you don’t have to argue that. 

MR. LYNHAM: I make a motion for a directed verdict 
for the defendant and I make it on the ground that the 
primary issue in the case is whether or not this rider 
was attached to the policy at the time it was issued 

142 and delivered to the insured in 1940. There is no 
testimony to the contrary. We have established, 
without contradiction, that this express provision 

was a part of the policy. 

THE COURT: Mrs. Flynn contradicts you. 
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MR. LYNHAM: No, not at the time of the delivery of 
the policy. At most Mrs. Flynn’s testimony tends to estab¬ 
lish that the provision- 

THE COURT: I think the evidence is rather over¬ 
whelming to the effect that the rider was part of the policy. 

MR. LYNHAM: At the time of its delivery. 

THE COURT: I should be inclined to leave the ques¬ 
tion to the jury but I should be very much surprised if the 
jury decides the question otherwise than for the defendant. 

I really would like to hear from you as to the defendant’s 
motion. What is the page in the Federal (2d)? 

MR. BRADFORD: Page 731, 734. 

MR. LYNHAM: Your Honor, I tried this case in the 
pretrial proceedings and I am prepared to meet the only 
issue in the case which was left after the pretrial. 

We stipulated that he was killed August 6, 1946 while 
he was a passenger in an airplane, but we also stipulated 
there was only one issue in the case. We stipulated that if 
this rider was attached to the policy then there was no 
liability by the company. 

THE COURT: There is a statement in the pre- 
143 trial memorandum? 

MR. LYNHAM: That is under the caption 
“Statement of nature of case.” 

THE COURT: Here is the statement in the pretrial 
memorandum: 

“There is no dispute that if the rider was properly a 
part of the policy that its provisions had application to the 
death of the insured. The only dispute is as to whether or 
not such provision was properly made a part of the policy. ’ ’ 

MR: BRADFORD: If Your Honor please, I was not 
present at the pretrial. 

THE COURT: Who was? Another member of your 
firm? 

MR. BRADFORD: Yes. 

THE COURT: That is very unfortunate. 

MR. BRADFORD: This is a statement by the Court 
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and it doesn’t correspond to the pleadings in the case. We 

have a complaint in this case- 

THE COURT: Yes, I know, but it seems to me that 
counsel who appeared at pretrial should have indicated to 
the Court that that is not correct. 

MR. BRADFORD: It is a question of law. I couldn’t 
stipulate away a question of law. That is for the Court. 
I couldn’t do it if I wanted to. 

THE COURT: The Court says: 

144 “There is no dispute that if the rider was prop¬ 
erly a part of the policy that its provisions had 

application to the death of the insured.” 

MR. BRADFORD: “had application.” I am contend¬ 
ing it doesn’t have application. 

THE COURT: But it says, “There is no dispute that 
if the rider was properly a part of the policy that its 
provision had application to the death of the insured.” 

MR. BRADFORD: For what application ? That is the 
thing that has to be determined by the Court. 

THE COURT: I think your associate, or whoever was 
in the pretrial proceeding, should have called the Court’s 

attention to the fact that- 

MR. BRADFORD: We were very specific about that. 
THE COURT: I am not going to dispose of a case on 
a technicality. Do you care to be relieved of the state¬ 
ment contained in the pretrial memorandum on that point ? 
MR. BRADFORD: I do, Your Honor. 

THE COURT: I am going to grant it. 

MR. LYNHAM: Of course I object to it because I am 
not prepared to meet that issue. 

MR. BRADFORD: I might make another statement 
here, Your Honor. Counsel called me—how many days 
back before trial—at least three—last week sometime, and 
we discussed the case and at that time you directed 

145 my attention to that and I told you at that time 
that was not a stipulation and I told you my theory 

of the case and that I would not be bound by it. 
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MR. LYNHAM: These pretrial things ought to mean 
something. 

May I say one more thing about the stipulation? Long 
subsequent to this original stipulation there was a motion 
made to amend the pretrial proceedings, which was done, 
but not in that respect. 

THE COURT: I have granted leave to amend the pre¬ 
trial memorandum. I am not going to deprive this party 
of his rights if I see that justice might not result as a 
result of a concession at pretrial. Pretrial is very helpful 
but its purpose is to promote the ends of justice and not 
to defeat it. 

MR. LYNHAM: Of course my position is it is unjust 
to the defendant. 

THE COURT: I have ruled. This is only a question 
of law and doesn’t require any evidence, so no doubt you 
are prepared with a question of law and I will hear you on 
it. 

MR. LYNHAM: I have no law except the Clapper case 
and the provision of this policy. Could I read this to you ? 

THE COURT: I would be glad to hear you. 

MR.' LYNHAM: The Special Aeronautics Provision 
says: 

146 “It is hereby provided that death of the insured 
resulting directly or indirectly from participating in 
aeronautics, as passenger or otherwise, or from exposure 
to any hazard incident thereto, is a risk not assumed by 
the company under any of the terms of the policy; but in 
the event of such death the company will pay to the 
beneficiary the amount of the reserve under the policy.” 
Then there is an exception. The second paragraph says: 

“However, this provision shall not be effective, except as 
to any provisions which may be included in said policy re¬ 
lating to payment of double indemnity for death due to 
accidental means, if death results from bodily injuries re¬ 
ceived by the insured while traveling as a fare-paying 
passenger in a licensed passenger aircraft operated by 
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an incorporated common carrier and piloted by a licensed 
pilot on a regular, scheduled flight between established 
airports.” 

THE COURT: Just a moment. There is no claim here 
for double indemnity. 

MR. BRADFORD: No. 

MR. LYNHAM: But this exception says that: 

“• * this provision shall not be effective, except 

147 as to any provisions which may be included in said 
policy relating to payment of double indemnity for 

death due to accidental means, if death results from bodily 
injuries received by the insured while traveling as a fare¬ 
paying passenger in a licensed passenger aircraft oper¬ 
ated by an incorporated common carrier and piloted by a 
licensed pilot on a regular, scheduled flight between estab¬ 
lished airports.” 

He would have to bring himself within that exception if 
he is going to recover under this provision. 

THE COURT: She is not seeking to recover double in¬ 
demnity. It seems to me, Mr. Lynham, and of course 
counsel don’t draw policies, that if an insurance company 
is going to draw exceptions and limitations it ought not 
to word them in such a way that you would have to figure 
out what they mean. They ought to write clearly and say 
what they mean because they frame the policies, and the 
insured does not participate in framing the policy. 

I think I am bound by the cases that Mr. Bradford cites. 
I know there is a slight distinction to which you have 
called my attention, between the clause that was involved 
in the Clapper case and the clause in this case, but in the 
Funk case, which is a New York case, the policy was 
worded in the same way as the policy here in the case at 
bar, “as a passenger or otherwise in aviation or aero¬ 
nautics. ’ ’ 

148 There it was held, as I say, that a passenger' was 
not a participant. 

MR. LYNHAM: That is right; Clapper was a pas- 
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senger and the Court of Appeals said as a passenger he 
was not participating in aeronautics. 

THE COURT: But you say in your case the clause is 
different because it says “as a passenger or otherwise.” 

MR. LYNHAM: That is the first proposition. 

THE COURT: In the Funk case the wording was the 
same, “participating as a passenger or otherwise.” 

MR. LYNHAM: Could I explain this last provision 
again f 

THE COURT: Yes, indeed. 

MR. LYNHAM: It goes on and says: 

“However, this provision shall not be effective, except 
as to any provisions which may be included in said policy 
relating to payment of double indemnity for death due 
to accidental means, if death results from bodily injuries 
received by the insured while traveling as a fare-paying 
passenger in a licensed passenger aircraft operated by an 
incorporated common carrier and piloted by a licensed 
pilot on a regular, scheduled flight betw*een established 
airports.” 

In other words, under that exception the company would 
pay but not otherwise. 

149 The first proposition is they w'on’t pay at all if 
he is participating in aeronautics, as passenger or 
otherwise, but if he is flying on a commercial flight, as a 
fare-paying passenger in a licensed passenger aircraft op¬ 
erated by an incorporated common carrier and piloted 
by a licensed pilot on a regular, scheduled flight between 
established airports, the company will pay. 

THE COURT: I know it is subject to that construc¬ 
tion, but in case of ambiguity the policy should be con¬ 
strued most favorably to the insured, because there is no 
reason why the company shouldn’t phrase its exception in 
a manner that “he who runs may read.” 

Do you know whether the First National Bank case was 
taken up on appeal? 
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MB. BRADFORD: That was in favor of Phoenix, and 
that was a case where it gave the definition of a pas¬ 
senger that was participating. In that case the passenger 
hired the pilot, decided when to take off, and imposed 
his judgment over the pilot and he was killed, and the 
Court so held that that was a case of a passenger par¬ 
ticipating. 

THE COURT: I see. 

MR. BRADFORD: Then previous to this the word that 
goes before all of it is “participating,” and the definition 
of participating is given in the Funk case and the Clapper 
case; the Funk case was followed in the Clapper 

150 case and cited as authority for it. 

THE COURT: I am going to direct a verdict 
for plaintiff on the basis of the Clapper and the Funk 
cases. In my opinion, the aviation rider does not apply. 

MR. LYNHAM: You say it does not apply! 

THE COURT: The aviation rider does not apply to 
this case, in the light of the Clapper case and the Funk 
case, and I am going to direct a verdict for the plaintiff. 
If you gentlemen will return to the counsel table I will 
state my reasons in detail so they will be on the record 
and so that the jury may also understand. 

MR. LYNHAM: I want to clarify in my own mind, 
how does that handle the issue of fact? 

THE COURT: What is your contention? 

MR. LYNHAM: What I want to clarify is how does 
that handle the issue of fact in this case? Is it Your Hon¬ 
or’s position that the rider doesn’t apply even though it 
was attached or was not attached? 

THE COURT: Yes. I am going to assume that the 
rider was attached, and for the puropse of this motion 
Mr. Bradford concedes that. In other words, I am going 
to rule even if the rider was attached that it wasn’t ap¬ 
plicable as a matter of law, in the light of the cases. 

(Thereupon, counsel resumed their places at the 

151 trial table, and the following proceedings were had, 
in open Court:) 
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Opinion 

T he Court: (Holtzoff, J.): In this case it is conceded 
that the insured died while a passenger in an airplane of 
the United States Navy. The defendant, insurance com¬ 
pany, claims that the policy does not cover the death under 
such circumstances because of a provision in the policy 
known as a Special Aeronautics Provision. That provision 
is to the effect that death of the insured resulting directly 
or indirectly from patricipating, as a passenger or other¬ 
wise, or from exposure to any hazard incident thereto, is 
a risk not assumed by the company under any of the terms 
of the policy. 

The plaintiff moves for a directed verdict on the ground 
that as a matter of law even if this provision were a part 
of the policy, which she denies, it nevertheless does not 
apply to the risk in this case. 

The^ question comes down to this: What is meant by 
participating in aeronautics? This point was decided by 
the Court of Appeals a year and a half ago in the case 
of Clapper vs. Aetna Life Insurance Company, 157 Fed¬ 
eral (2d) 76. In that case the life insurance policy had 
an exception in case of death resulting from an aeronautical 
flight. The Court of Appeals held that an aeronautical 
flight does not cover traveling as a passenger in an 
152 airplane but relates only to a situation in which 
the deceased actually participated in directing the 
airplane. Chief Justice Groner, in his usually pointed 
manner, stated this in his opinion: 

“If the insurance company had meant what it now says 
it meant, the opportunity was at hand when the policy 
was issued to express its position in plain words. If, for 
example, it intended to exclude any death resulting from 
an airplane flight, words of plain import could have been 
found so that no question could be raised. ” 

We also have the rule that in case of ambiguity in the 
provision in a life insurance policy the ambiguity must 
be resolved in favor of the policyholder and against the 
company because the policy is framed by the company, 
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and the policyholder has no choice in regard to the phrase¬ 
ology of a provision. 

Now, it is argued by counsel for the insurance company 
that there is a distinction between the Clapper case and 
the case at bar because in the case at bar the clause reads 
“participating in aeronautics, as a passenger or other¬ 
wise.’ , The words “as a passenger or otherwise” were 
missing in the policy passed upon in the Clapper case. 
However, this precise phraseology was presented in a 
New York case, Funk vs. New York Life Insurance Com¬ 
pany, .60 NYS, 2d Series, 349, and in spite of this 

153 additional phrase in that case it was held that a 
mere passenger in an airplane is not a person who 

participates in aeronautics as a passenger or otherwise. 
And a similar conclusion was reached by the highest court 
in New York, the New York Court of Appeals, in Hartol 
Products Corporation vs. Prudential Insurance Company, 
290 New York 44. 

I understand that for the purposes of this motion plain¬ 
tiff’s counsel concedes that the Special Aeronautics Pro¬ 
vision was attached to the contract but contends that that 
provision does not exempt the company from liability inso¬ 
far as the death of Patrick T. Flynn was concerned. The 
Court agrees with counsel for the plaintiff and will direct 
a verdict for the' plaintiff for $5,000, the amount of the 
policy, with interest from the date of the death. 

THE CLERK: Members of the jury please rise: 
Members of the jury, under the instructions of the Court 
your verdict in this case is for the plaintiff in the sum of 
$5,000, with interest from the date of the death, and that 
is your verdict, so say you each and all. 

(The jury nods assent.) 

THE COURT: Ladies and gentlemen of the jury, this 
disposition of the case on a question of law relieves you 
of the responsibility of deciding a question of fact. You 
are discharged from further consideration of the case and 
you may take your seats in the courtroom. 

154 (Thereupon, at 2:50 o’clock p. m., the hearing was 
concluded.) 



77 




6 

£ 

Eh 

i-i 

CQ 

W 

X 

H 

CQ 
Eh 
53 
<! 

H 

Pm 

< 


>< 

2 

< 

cm 

£ 

o 

p 

W 

O 

2 

< 

es 

P 

CO 

2 

»—« 

H 

Ph 


< 

P 

H 

P 

S 


2 

K 

O 

K 

PH 


3 

3 

'—• 

8 

c 

s 

o 

o 

*o 

>h 

o 

—■ 
— 
a 

a 


cT o 

ton 3 

o 

*T3 

V -— 

00 pB< 

° 2 3 

-*• 

9 


3 X 

C5i 

f* 


•*>'*-' 3 

rH 

3 

C c 

3 _ m 


00 


O 3 o 


3 

o 5 

>» 3 A 




o >. 
:X o 


s 

o 

*3 

> 

o 

Jh 

Ph 

03 

.o 

CIS 

3 

3 

~ 

2 

3 

< 


8 

a 

co 


>>- 


IS 

e 

Ph 

bo 

.5 

‘C 

3 

co 

3 

o» 

O) 

•0 

<X 

00 

6 

2 

>i 

JO 

■o 

Ph 

•2 

X 

o 

3 


*3 

3 

3 


s 

3 

a 

3 

3 

3 

■8 

3 

i 


'X 

»H 

°£ 

- o 

m o 

c a 

o 

m ai 

“x 

w .*_» 

a 

V-c 
3 O 
3 

3 
m" £ 

.2 u 
H-> 3 
3 ‘ 

3 

3 

I'gft 

3 - 3 

•5 >*x 

3 HH> 
bC 3 

— — 
.3 it 3 
h-> OT3 
3*3 3 

3g » 

.2 3 

s 2 a) 
asm 
a o 

HE" 

2ux 

>»"VH 
© 
o 

3 

.3X3 

*o_, o 

.3^5 £ 

a. £ 65 

to. CC 

X? 3 ■*"’ 
*> 

«*> >» 
9 o >h 

•- c .£ 
*3 *0 

X cC 
bC.“ 3 
3 h 3 
•n « 
X 3X 
3 

co a o 

*815 

*H *< 

3x £ 

.5** a 

3 3 — 
X «=3 
■**2 £ 
ton « 

o.S >* 

3 

l!| 

•§|l 

...So 

3 

2 >» 3 
5 SX 

3 ** 

3 O X 

-a***; 

•*H 3 

>33 
O 3*3 

jr 3 

am- 

*8.1 

X X a 

2° v 

xS o 

I 2*> 

.2«5 3 

3 

*» >H > 

*->0 3 


;*8 


3 

a be 3 
_ £ o 
-2 

>2 
bC 3 X 

c «- a 

§ o"S 

Sue g 

»*$ 

| , s« 

>> 
co O 

2- r 

“x- 

3- 5 
— >»a 

•S' 0 -® 

I’SS 
2 > . 

2 3 3 

o t- 

* *-. 

S 03 

^ 09 U 

o 

>»*c g 

£•?§ 
-- c 
x . o 

O ^ ^ 

* 1 

> : i*S 

« in 

3 £ o 

.2 9 F* 


o 

O 
3 
I CO c 

—H •— 


> 

o 

9-3 3 

m 5 

>» 3 « 
3 >- . 
03 XX 


CO 


S'S 

•3 -p> 


3 

c 

3 

eL - — 

§•“ o 

£ 2 




« - 2 

>3.2 


8 § 
{£-"3 

3 "3 
3 
3 


5 


3 m 
3 2 

bo £• 
3.2 
2 « 

-I' 5 

= §-» 
—'C^x 

x£g| 

*g^ 

3-3 C 

■fg 18 | 

•2 o c > 

> -4-> 

2 . 

3 3 3 X 
•— C 3 bC 
.3 — oo •— 
—* 3 nC 
*3 3 

32 ^2 

|x.= *S 

s5 aS 


3 


> 

3 

*3 


»C 


9 .3 

O j; 


> 

o 

— 

a 

be 

3 

o 

bo 

o 

u 

a 

CJ 

X. 


8 
•*—% 

00 

3 

-*-» 

o. 

a 

es 

>> 

X 

a 

a 


o 

o 

a 


5 

£ 

3 

3 

3 

> 

5 

3 

3 

X 

£-■ 


S ^ 

Je -2 

-2 s 

e "s 

•w. 3 
C Oh 
Oh 


<5 

-if 

3 

3 

-o 


S --2 

C0 5 

S’* 

3^ 


.2 cq 


3 

3 

3 


* s 

Q ^ 


















Date and place of deceased's birth?. a! Date. October 26, 1918 . Place. Duluth, Minnesota 

i. Source from which date of birth obtained b. Birth Certificate . 

other than from insurance policies? 

(Refer to birth certificate, baptismal cer¬ 
tificate, family record, etc.)_ 




























7. In what other companies, and for what amounts, was the life of deceased insured? 
National Service — $10,000 .oo . (It is not certain ivhether this is in force) ..... 
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APPELLEE'S EXHIBIT NO. 1 


PHOENIX MUTUAL 
LIFE INSURANCE COMPANY 
OF HARTFORD, CONNECTICUT 

Agrees to Pay 

A Monthly Retirement Income of TWENTY Dollars if such 

income is elected on June 26, 1978 or within thirty-one days there¬ 
after and all premiums due prior thereto have been paid. Such 
income shall begin as of such retirement date and shall continue 
until one hundred and twenty-five monthly installments have been 
paid and thereafter during the lifetime of 

PATRICK J. FLYNN 

In lieu of such income, a retirement value of $3,360.00 may be 
elected. 

On receipt at its Home Office of due proof that the insured died 
while this policy was in force, provided no retirement option has 
been exercised, the Company will pay to 

Louise J. Flynn, mother of the insured, if living at the death of 
the insured, and if not then living, to Mary L. Flynn, sister of the 
insured, 

The Sum of FIVE THOUSAND Dollars, except as provided in the 
Special Aeronautics Provision attached hereto. 

The insured has.reserved the right to change the beneficiary. 

If this policy has not otherwise become payable prior thereto, on 
the first anniversary of the date of execution of this policy on 
which the reserve hereunder equals or exceeds the face amount 
hereof the Company will mature this policy by paying such reserve 
as an endowment. Such payment will be made to the insured, un¬ 
less a beneficiary is designated herein as owner. 

A premium is payable on the 26th day of each June, September, 
December & March until death of the insured, maturity of this 
policy as an endowment, or exercise of a retirement option. Each 
such premium shall be Twenty-five & 76/100 Dollars. 

This policy is subject to the printed provisions of the following 
pages hereof which are hereby made a part of this contract. 

In witness whereof, the Phoenix Mutual Life Insurance Company 
has by its President and Secretary signed, and by its Registrar, or 
by an executive officer, countersigned, this policy in the City of 
Hartford, Connecticut, this 26th day of June 1940. 


Retirement 

Income 

Retirement 

Date 


Insured 

Retirement 

Value 


Beneficiary 
Changed 
See Register 
Beneficiary 

Face 

Amount 

Change of 
Beneficiary 
Maturity Date 


Maturity as 
Endowment 
Premium 


Life 

Insurance 


Date of 
Execution 

E. C. Johnson, Secretary Arthur M. Collins, President 

A. C. Bill, Registrar 

Age 22 

Protective Retirement Income 

Payable as Retirement Income, if elected, otherwise at maturity or prior death of 

Insured. 

Premiums payable until maturity or exercise of retirement option unless previously 

paid up by dividends. 

Dividends apportioned annually. 
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PHOENIX MUTUAL LIFE INSURANCE COMPANY 
PILOT'S AVIATION AMENDMENT 


la. Underline all the classifications in 

which you have flown. 

b. In which of these classifications do 
you now fly or hold a certificate? 

c. What is your certificate number? 

d. If you have held certificate or per¬ 
mit which has expired, give class 
and number and state when it ex¬ 
pired. 

Airline Transport Rating, Commercial 
Rating, Limited Commercial Rating, 
Private Rating, Solo Rating, Student 
Rating, Army Reserve, Naval Reserve, 
National Guard, Lighter than Air, 
Glider, Unlicensed. 

b. none 

c. none 

d. none 

2a. If flying in the Reserve or National 
Guard have you the rating of pilot? 

b. From what military airports have 
you made flights? 

c. When does your term of service 
expire? 

d. Do you intend to accept reappoint¬ 
ment? 

a. no 

b. none 

> 

c. none 

d. none 

3a. Do you now own or have you ever 
owned an airplane? 

b. If so, give certificate or identifica¬ 
tion number. 

c. If you do not own an airplane, state 
the name of the owner of the air¬ 
plane you pilot and if a private air¬ 
plane, give Federal certificate or 
identification number. 

a. no 

b. none 

c. none 

i 

4. What proportion of your pilot fly¬ 
ing time is spent in instructing 
students in flying? 

none 

5. Have you ever engaged in exhibi¬ 
tion, experimental, test, record or 
crop-dusting flights? 

no 

6. State the approximate total number 
of hours flown as pilot (solo). 

none 

7a. State the approximate number of 
flights and total hours in the air 
during the past three years as pilot 
or operator of controls of an air¬ 
plane. 

b. State the approximate number of 
flights and total hours in the air as 
passenger during the past three 
years. 

No. No. Hours 
Flights in Air 

Past 12 months SO 6 

Preceding 12 months none none 

2nd preceding 12 mos. none none 

No. No. Hours 
Flights in Air 

Past 12 months 6 4 

Preceding 12 months none none 

2nd preceding 12 mos. none none 

8. Have you been involved in any ac¬ 
cident incidental to flying involv¬ 
ing injury to any person or requir¬ 
ing reinspection of any aircraft. 

no 

(If so, give full details) 

9. Have you ever been grounded, fined, 
or reprimanded for violation of air 
regulations? 

710 

(If so, give full details) 

10. Give approximate date of your first 
flight as student or pilot and of 
your most recent flight as student 
or pilot. 

11a. Have you any intention of flying 
more in the future than in the 
past? 

b. Have you any intention of piloting 
under a different classification than 
the present one? 

OcU 20, 19S9 June 22, 1910 

a. yes 

b. yes 

I hereby submit to The Phoenix Mutual Life Insurance Company, of Hartford, 
Connecticut, the foregoing answers to the above questions as an amendment to my 
application for $5,000 of insurance made on the 26 day of June, 1940, and hereby 
agree that these answers are full, complete, and true, and shall be a part of any con¬ 
tract of insurance issued under said application. 

Dated at Burbank, Calif, this 26 day of June, 1940. 

Witnessed by J. Marshall Smith Patrick T. Flynn, B. Act. E. 

Soliciting Agent Proposed Insured 
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PHOENIX MUTUAL LIFE INSURANCE COMPANY 
PASSENGER’S AVIATION AMENDMENT 

If the applicant has ever held a Pilot’s or Student’s Certificate or operated the| 
controls of an aircraft, the Pilot’s Aviation Amendment on the reverse side should be 
completed in addition to this form. In answering the questions given below, do not 
confuse flight with trip. Each take-off and landing is considered as one flight and 
where there have been several such take-offs and landings in one trip, the actual flights 
should be calculated. 


la. What is the approximate total num¬ 
ber of flights that you have made up 
to the present time? 

b. How many of these were made as 
fare-paying passenger over sched¬ 
uled routes? 

c. What were the dates of the last two 
flights? 

a. Thirty 

b. none 

c. June ££, 19 AO 

2a. Give the approximate number of 
flights made and number of hours in 
the air during the last' three years 
as passenger on regular scheduled 
lines. 

b. Between what airports were these 
flights made? 

No. No. Hours 
Flights in Air i 

Past 12 months none _ 

Preceding 12 months none _ l 

2nd preceding 12 mos. none ... . 1 

b. none 

\ 

3a. Give the approximate number of 
miscellaneous or unscheduled flights 
made and the number of hours in 
the air during the last three years. 

b. For what purpose were these flights 
made? 

c. What was the usual elapsed time? 

d. From what airports? 

No. No. Hours 
Flights in Air 

Past 12 months SO 10 

Preceding 12 months none none 

2nd preceding 12 mos. none none 

b. Practice and instruction 

c. 5 minutes to 60 minutes 

d. Metropolitan Airport L. A. 

4a. Do you now hold or have you ever 
held a pilot’s or student’s certificate? 

b. Have you ever taken any instruction 
in the operation of an airplane? 

c. Have you any intention of enrolling 
as a student pilot or qualifying for 
a pilot’s certificate? 

d. Have you ever owned or have you 
any intention of owning an airplane? 

a. no 

b. yes 

(If answer a. or b. is yes, complete 
Pilot’s Aviation Amendment.) 

c. yes 

(If so, give full details under question 8.) 

d. yes 

(If so, give full details under question 8.) | 

5a. Are you employed by or in any way 
connected with a corporation or or¬ 
ganization owning an airplane? 

b. If so, is there any likelihood of your 
making flights in this airplane? 

c. Have you a relative or friend who 
owns or pilots an airplane? 

d. If so, is there any likelihood of your 
making flights in this airplane? 

e. Have you ever flown in a Glider? 

f. Have you any present intention of 
flying in a Glider? 

a. yes | 

b. Probably not 

c. yes 

d. yes (Give full details.) 

e. no 

• 

f. probably 
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6a. Are you connected with any military 
or naval aviation unit? (Please 
specify whether National Guard, 
Army or Naval Reserve and give 
your rank and aviation rating, if 
any.) 

b. How many hours of military flying 
did you have during the past twenty- 
four months? 

c. Were these all during your period of 
active service? 

d- When does your commission or en¬ 
listment expire? 

e. Do you intend to continue your con¬ 
nection with the service? _ 

la. Do you expect to fly more or less 
frequently in the future than in the 
past? 

b. Do you expect to fly solely as a fare¬ 
paying passenger over scheduled 
routes or will you make other 
flights? 

c. If you intend to make any unsched¬ 

uled flights, for what purpose will 
they be made? _ 

8. Kindly enter here any additional in¬ 
formation that you may care to sub¬ 
mit. 


a. 

no 

b. 

none 

c. 

d. 


e. 

_ 


a. more 

b. other flights 

c. pleasure 


4. Have enrolled as student pilot— 
now has 5 hours dual. 

4d. If funds permit in years to come 
would like to own a plane. 


I hereby submit to The Phoenix Mutual Life Insurance Company, of Hartford, 
Connecticut, the foregoing answers to the above questions as an amendment to my 
application for $5000 of insurance made on the 26 day of June, 1940 and hereby agree 
that these answers are full, complete, and true, and shall be a part of any contract of 
insurance issued under said application. 

Dated at Burbank, Calif, this 26 day of June, 1940. 

Witnessed by J. Marshall Smith Patrick T. Flynn, B. Aer. E. 

Soliciting Agent Proposed Insured 
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APPELLEE’S EXHIBIT NO. 2 


1 July 1946 


From: Chief, Bureau of Aeronautics. 

To: Mr. Patrick T. Flynn, Aeronautical Engineer, P-5. 

Subj: General Travel Orders. 

Refs: (a) NCPI 240, as amended. 

(b) Standardized Government Travel Regulations as amended 
and approved by the President. 

1. You are hereby authorized to travel via commercial transportation 
and/or government plane and/or commercial plane and/or manufac¬ 
turers' plane and/or privately-owned automobile to such places within 
the continental limits of the United States, as may be necessary, in 
connection with your official duties. 

2. In the event it is more advantageous and economical to the Govern¬ 
ment you will be reimbursed for travel via privately-owned automobile 
up to and including the rate of $.04 per mile. 

3. This authority is for general travel, as may be necessary, for the 
fiscal year 1947. 

4. Upon completion of each trip you will return to Washington, D. C., 
and resume your regular duties. 

5. The Bureau of Naval Personnel, Room 3015, Main Navy, will furnish 
you the necessary commercial transportation and will note this hereon. 

6. In accordance with the provisions of reference (a), while on this 
temporary duty you will be allowed $6.00 per diem in lieu of actual 
subsistence expenses, except when quartered and subsisted by a Govern¬ 
ment Activity, when you will be allowed $4.00 per diem. 

7. The cost of this travel shall be charged to the appropriation, “Mis¬ 
cellaneous Expenses, Navy, 1947, Subhead 1, Allotment 5.” 

O. C. LOTT 

HEAD, CIVILIAN PERSONNEL BRANCH 
BY DIRECTION, CHIEF OF BUREAU 
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©mteb States: Court of Sppeala 

District of Columbia 


No. 9736 


Phoenix Mutual Life Insurance Company of Hartford, 
Connecticut, a body corporate, 

Appellant, 

vs. 

Alberta Hahn Flynn, 

* AppeUee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

Jurisdiction of this Court to review the judgment is 
based upon D. C. Code (1940), Title 17, Section 101. Ju¬ 
risdiction of the Court below is shown by appellee’s com¬ 
plaint (App. 1-2) and appellant’s answer. (App 3-4). 
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OPINION BELOW 

The United States District Court for the District of 
Columbia directed a verdict for appellee for the sum of 
$5,000, the amount of an insurance contract made by 
appellant, with interest from the date of death; the opinion 
appears in this appeal. (App. 75-76). 

STATEMENT OF CASE 

Alberta Hahn Flynn, hereinafter called appellee, filed an 
action in the District Court of the United States for the 
District of Columbia, against the Phoenix Mutual Life 
Insurance Company, appellant, to recover the sum of $5,000 
under appellant’s contract of insurance No. 823,242, dated 
June 26, 1940, on the life of her husband, the late Patrick 
Thomas Flynn, who met his death on August 5, 1946, 
appellee having been designated as beneficiary under said 
contract of insurance. (App. 1-2). 

Appellant admitted that the aforesaid contract of in¬ 
surance was in force and effect on August 5, 1946, and 
admitted that the insured met his death on this date and 
further admitted that the contract of insurance was dated 
June 26, 1940 (App. 3-4), but denied liability under the 
contract by virtue of a certain Special Aeronautics Provi¬ 
sion, dated July 22, 1940. (App. 3-84). Appellant further 
admitted that the Special Aeronautics Provision was not 
a part of the contract of insurance when issued and that 
it was added at some later date without consideration by 
the insured. (App. 49). 

The position of the appellee was (a) that the Special 
Aeronautics Provision was never properly a part of the 
insurance contract; (b) that it was attached at some later 
date; (c) that the contract of insurance was changed with¬ 
out consideration; (d) that the circumstances and irregu¬ 
larity under which appellant removed the contract of in- 
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surance from the possession of appellee further corrobo¬ 
rated the fact that said Special Aeronautics Provision was 
never attached to the contract of insurance until after it 
was in appellant’s possession; (e) that if it was properly 
a part of the contract it did not relieve appellant from its 
obligation to pay $5,000 to the beneficiary under the cir¬ 
cumstances (App. 2 & 5); (f) that any ambiguity in a 
contract of insurance must be most favorably construed in 
favor of the insured. 

During the trial appellee produced evidence as follows: 
(a) that appellee "was the beneficiary of the contract of 
insurance in question, No. 823,242, dated June 26, 1940; 
that the insured, Patrick Thomas Flynn, had met his 
death on August 5,1946; that appellant had refused to pay 
the face value of the contract, which was $5,000 (App. 
8-9); (b) that the said contract of insurance was removed 
from appellee’s possession on the 6th day of August, 1946, 
without appellee’s permission, and that it was retained by 
the appellant in its office for a great length of time, against 
appellee’s will, and 'while it was in their possession appellee 
was informed that the contract contained a Special Aero¬ 
nautics Provision which relieved them from payment of 
the face value of the contract, and when the contract was 
returned it did contain a Special Aeronautics Provision, 
dated a different day than the contract in question and, 
further, that appellant has been known to change docu¬ 
ments after it secured possession of same. (App. 10). 
This position of appellee is corroborated by testimony of 
Mr. Peregov (App. 57-58) and further by the date of the 
contract, which is June 26,1940, and the date of the Special 
Aeronautics Provision, which is dated July 22,1940. (App. 
80 & 84). (c) Further evidence was produced by appellee 
showing that the insured, Patrick Thomas Flynn, was a 
passenger on a regularly scheduled flight between two 
regularly established airports and was in no manner what¬ 
soever participating in aeronautics, (d) That the claim 
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by appellee was not for double indemnity. (App. 71-72). 
(e) At the close of the case, when both sides rested, 
appellee made a motion for a directed verdict, based 
entirely upon whether or not the Special Aeronautics Pro¬ 
vision, as a matter of law, relieved appellant from its 
obligation to pay the face value of the contract, and further, 
for the purpose of this motion only, admitted all other 
questions of fact or law. This position gave appellant the 
most favorable defense possible. (App. 67-68). (f) The 

Special Aeronautics Provision (App. 84) especially limits 
the liability of the appellant only if the “death of the 
insured resulted directly or indirectly from participating 
in aeronautics as a passenger or otherwise, etc”, and only 
then if the claim is for double indemnity. 

The Trial Court found, as a matter of law, that the 
Special Aeronautics Provision did not relieve appellant 
from its obligation under the contract, due to the fact that 
the insured was not participating in aeronautics as a pas¬ 
senger or otherwise, and directed a verdict for the appellee. 
It must be conceded that the claim was not for double 
indemnity. 

Appellant contended at the time of the motion that they 
had been relieved of all other issues in the case by the 
pre-trial order (App. 4-5-6-7), even in view of the fact that 
there is no stipulation whatsoever in the pre-trial proceed¬ 
ings which would stipulate away any defense that appellee 
might have to appellant’s breach of contract. This con¬ 
tention is made even though appellant’s answer expressly 
relies 'upon the Special Aeronautics Provision and its 
interpretation as a defense. (App. 3). Further, counsel 
for the appellant discussed with counsel for the appellee, 
several days before the trial, the theory of the case and 
directed appellee’s attention to the interpretation placed 
upon the pre-trial proceedings by appellant, at which time 
counsel for appellee stated that he Tcneic of no such stipu¬ 
lation that would limit appellee’s cause of action and would 
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not be bound by any such interpretation at the time of trial. 
(App. 70). 

Appellant further construed the words “had application 
to the death of the insured” as meaning that such applica¬ 
tion had been determined at the pre-trial proceedings to be 
in favor of appellant. (App. 4) Mr. Lyman: “We stipu¬ 
lated that if this rider was attached to the policy there was 
no liability by the company”. (App. 69); this being a 
self-serving declaration by counsel for appellant and is 
without authority or basis. 

RULE INVOLVED 

The Rule involved is Rule 16 (6) of the Federal Rules of 
Civil Procedure. Rule 16 (6) of the Federal Rules of Civil 
Procedure provides as follows: 

“RULE 16. PRE-TRIAL PROCEDURE; FORMU¬ 
LATING ISSUES. 

In any action, the court may in its discretion direct 
the attorneys for the parties to appear before it for a 
conference to consider 

(6) Such other matters as may aid in the disposition 
of the action. 

The court shall make an order which recites the 
action taken at the conference, the amendments allowed 
to the pleadings, and the agreements made by the 
parties as to any of the matters considered, and which 
limi ts the issues for trial to those not disposed of by 
admissions or agreements of counsel; and such order 
when entered controls the subsequent course of the 
action, unless modified at the trial to prevent manifest 
injustice. The court in its discretion may establish by 
rule a pre-trial calendar on which actions may be placed 
for consideration as above provided and may either 
confine the calendar to jury actions or to non-jury 
actions or extend it to all actions”. 
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STATEMENT OF POINTS 

1. Whether or not the trial court erred in declining to 
follow the pre-trial order of April 1,1947, and the interpre¬ 
tation of Rule 16 of the Federal Rules of Civil Procedure, 
as applied in this case. 

2. Whether or not the trial court erred in overruling 
appellant’s motion for a directed verdict. 

3. Whether or not the trial court erred in granting 
appellee’s motion for a directed verdict. 

SUMMARY OF ARGUMENT 

This cause, as outlined in appellee’s statement of the 
case, having come on for a pre-trial hearing, the statement 
of the cause was summarized by the pre-trial judge (App. 
4-5), at which time certain stipulations were entered into 
by counsel for appellee and appellant. (App. 5-6). The 
record is completely void of any stipulation referred to 
by appellant and if some statement of the Court could be 
interpreted as appellant now states, which appellee denies, 
it could be amended by the trial judge by the express 
authority given him under Rule 16 of the Federal Rules of 
Civil Procedure. 

The purpose of any court is to promote justice, to 
allow appellant to prevail by twisting the words of the 
pre-trial judge so as to defeat appellee’s cause of action 
would be without precedent. 

The Trial Justice was right in directing a verdict for 
appellee, in that all questions of fact were admitted for the 
purpose of the motion, and a directed verdict was requested 
on the specific grounds as to whether or not the insured 
was participating in aeronautics, as a passenger or other¬ 
wise, even though appellant could not possibly prevail had 
this question been decided in the negative, because there 








was no claim for double indemnity. This being the most 
favorable defense that appellant had and the one that 
appellant alleged in their answer, and where the appellant 
had not offered as a matter of defense, in the answer or at 
time of trial, that the insured was participating in aeronau¬ 
tics, it then became the duty of the Trial Judge to direct a 
verdict ^r the plaintiff, when such a question had pre¬ 
viously been decided as a matter of law, that a mere 
passenger, with no other activities connected with the 
night, does not participate in aeronautics; had the Trial 
judge not directed a verdict for plaintiff, error would have 
oeen committed. A jury is not the proper body to decide 
a question of law, a question so well settled that it does not 
require further comment. 

The decision of the Trial Judge was based upon a pre¬ 
vious ruling of our courts that a passenger in an airplane 
does not participate in aeronautics any more than a pas¬ 
senger on a railroad participates in railroading, or a 
passenger on an ocean liner participates in the navigation 
of the ship. 

I'iie cases and authority cited by appellant not only deny 
;ns right to prevail, but affirm the position of the Trial 
.judge in ruling against him and directing a verdict for 

I •j'.eilee. 

A iuruier analysis of this cause will show that appellant 
; possibly prevail even though the question of 
i...ilicipating had been decided in his favor, as there was 
, . . man joe aoable indemnity which expressly voided that 
,•••. o i the Aeronautics Provision, which referred to 

/ / k (pat ion. 
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ARGUMENT 

1. Whether or Not the Trial Court Erred in Declining to 
Follow the Pre-trial Order of April 1, 1947, and the 
Interpretation of Rule 16 of the Federal Rules of Civil 
Procedure, as Applied in This Case. 

This point raised by appellant is wholly without merit 
either from the facts involved or the express provision of 
Rule 16 (6) of the Federal Rules of Civil Procedure. 

Appellant complains by way of his interpretation of a 
statement made by the pre-trial Court, and further classifies 
this interpretation as a stipulation, even though the record 
is completely void of stipulations on the point he raises. 
(App. 5-6) 

Pre-trial Stipulations: 

“Stipulations: by agreement of counsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed 
by the following stipulations unless modified by the 
Court to prevent manifest injustice: 

It is stipulated that a certain life insurance policy 
issued by the defendant on the life of Patrick T. Flynn 
and initialed by the pre-trial court shall be received 
as evidence without formal proof, it being understood, 
however, that such introduction shall not be considered 
an admission by the plaintiff that the rider attached 
thereto was a part of said policy at the time of the 
original issuance and acceptance. It is further stipu¬ 
lated that a photostat copy of a rider initialed by the 
pre-trial court is a true copy of a rider which was 
signed by the insured, Patrick J. Flynn which it is 
agreed by both parties was not physically attached to 
the policy at the time of its issuance and acceptance. 
• * • leaving the date of delivery of said policy to the 
insured to proof by both parties. 

It is ordered that the trial of said trial be not set 
prior to 30 days from date so as to afford defendant 
to take deposition respecting the policy.” 
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To allow appellant his interpretation of the pre-trial 
Court’s statement and further re-classify said statement 
as a stipulation would result in depriving appellee of her 
cause of action by allowing counsel to stipulate a question 
of law, which is beyond his province at any time. The 
purpose of any Court is to promote justice and pass on 
questions of law. This is so well recognized that even the 
preface to the stipulations provided for their modification 
by the Court to prevent a manifest injustice. (See Supra). 
In addition to tW provision in the stipulations Rule 16 (6) 
of the Federal Rules of Civil Procedure, provides as 
follows: “• * *; and such order when entered controls the 
subsequent course of the action, unless modified at the trial 
to prevent manifest injustice. * * •” 

Summarizing the first point raised by appellant in this 
appeal, it is respectfully represented that, in the first 
place, the stipulation did not exist and, second, if it did, 
the Trial Court not only was justified in changing it, but 
had a duty to do so in the interest of justice, neither can 
appellant complain of surprise as it was his own defense 
as set forth in the answer, and the interpretation of the 
pre-trial Court’s summary was also his own and should 
have been clarified before trial if he believed himself to be 
relieved of a question of law. This position is amply 
fortified in view of the fact that, several days before the 
trial, counsel for appellee stated to counsel for appellant 
that he did not interpret the summary of the case as 
informed, and would not be bound by any such interpreta¬ 
tion at time of trial. 

Geopulos vs. Mandes ... United States District Court, 
District of Columbia, December 28, 1940, Laws J. 

“• # * it seemed to be a fair exercise of the discre¬ 
tion of the Court ‘to prevent manifest injustice’^ to 
permit a factual defense of laches to be made, notwith¬ 
standing thq apparent waiver at the pre-trial proceed¬ 
ings • * * 

The motion for rehearing is denied.” 
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Although defendant in the above case had apparently 
waived the defense of laches at a pre-trial hearing by 
consenting to reference to an auditor to state an account, 
the Court “to prevent manifest injustice” subsequently 
permitted defendant to set up the defense. 

In answer to the cases relied upon by appellant in 
support of the first question raised, appellant’s position 
is further weakened by what is claimed to be his authority. 

Fouler vs. Crown-Zellerbach Corp. (9 Cir) 163 Fed. 
2nd 773. 

“There was no reservation of the point now urged, 
nor does it appear to have been any request for the 
amendment or modification of the order in the course 
of the trial * * * and such order when entered controls 
the subsequent course of the action, unless modified at 
the trial to prevent manifest injustice.” 

The above case holds that a. party cannot attack on 
appeal, a portion of a pre-trial order limiting the issues 
where the Order does no violence to the issue as framed by 
the complaint, no objection was made to the order, and 
there was no request for modification or amendment thereof 
during the course of the trial. 

The Court plainly indicates that had such objection or 
request been made the ruling would have been different, 
and any ruling in favor of appellant, would allow him a 
reversal on his own acts. There being no variance with 
the complaint, no objection, no modification, yet the appel¬ 
lant used the lack of such as the basis for appeal. The 
facts and opinion in this decision do not conflict with 
appellee’s position or the ruling of the Trial Court. 

Burton vs. Weyerhauser Timber Co., U. S. District 
Court D. Ore. Feb. 1, 1941. 

McColloch, D. J. 

“The attorneys were expressly charged at the con¬ 
clusion of the pre-trial hearing to prepare and submit 
a pre-trial order not later than one week before the 
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trial. In disregard of this direction the pre-trial order 
was not submitted until after the jury had been em¬ 
paneled and sworn, and then only in response to a 
question from the bench about the order * • • one can 
hardly imagine a greater breach of the spirit of the 
new rules than to deny to an injured man the right to 
show by the doctor attending him the fullest circum¬ 
stances of his case * * * On its own initiative and 
pursuant to Rule 59, D, Federal Rules of Civil Pro¬ 
cedure, the Court orders a new trial herein on all 
issues * * 

The above is a District Court case and it is obvious the 
Court gave a new trial because both attorneys were at 
fault, such procedure was to prevent an injustice to plain¬ 
tiff, and to preserve his claim, not defeat it. 

This case, likewise, is not in conflict with the position 
of appellee or the ruling of the Trial Court. 

2. Whether or Not the Trial Court Erred in Overruling 
Appellant’s Motion for a Directed Verdict. 

In answer to this point raised by appellant, he not only 
sought to remove the facts from the jury, but reverse a 
clear interpretation of the law. To have granted appel¬ 
lant’s motion for a directed verdict would have been nothing 
short of “ridiculous”. The following evidence by plaintiff 
was before the Court and jury when appellant made a 
motion for directed verdict: 

Appellee presented a paid-up contract of insurance, dated 
June 26,1940, on the life of her husband who died August 5, 
1946, with a face value of $5,000 (App. 8), upon which 
payment had been refused. 

Appellant presented a Special Aeronautics Provision, 
dated July 22, 1940 (App. 14) as a defense to performance 
of the contract. 
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Appellant admitted that the Special Aeronautics Provi¬ 
sion was attached at some date after June 26, 1940, and 
there was a presumption that it was not part of the 
contract. (App. 4 & 84). 

i 

Appellee had produced evidence that there was no con¬ 
sideration for the Special Aeronautics Provision limiting 
or modifying the contract of insurance by appellant. (App. 
48-49). 

Appellant was also aware of the question of fact pre¬ 
sented by appellee during the trial (App. 74). 

Appellant had also offered to produce the “binder” 
issued by the insurance company, and which he failed to 
do. (App. 31-32). 

Even though the Court had decided all the oral disputed 
questions of fact in appellant’s favor, the Court would 
have still been confronted with the written instruments 
that raised a question of fact on their face, and in opposi¬ 
tion to which appellant had offered no evidence to clarify. 

It is further noted that in this appeal appellant raises 
the point, but offers no argument to support it. Therefore, 
it must be assumed that the point is not being urged at this 
time, or else Point two and three in appellant’s brief is 
combined into one, after setting them out as separate 
issues. 

I 

3. Whether or Not the Court Erred in Granting Appellee’s 
Motion for a Directed Verdict. 

This is believed by appellee to be the only issue or 
question before the Court. Referring to the above motion, 
after both sides had rested, all questions of fact were 
admitted by appellee for the purpose of this motion only 
and the grounds for the motion was whether or not the 
insured who was riding in a passenger type airplane, as 
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a mere passenger, between two established airports, on a 
regularly scheduled flight, pursuant to orders, and at Navy 
expense, double indemnity not being claimed, was pre¬ 
cluded from recovery by the Special Aeronautics Provi¬ 
sion, which reads as follows: 

“It is hereby provided that death of the insured 
resulting directly or indirectly from participating in 
aeronautics, as passenger or otherwise, • • • However, 
this provision shall not he effective, except as to any 
provisions which may be included in said policy relat¬ 
ing to payment of double indemnity for death due to 
accidental means * * (App. 84). 

The issue of law, therefore, is whether, within the mean¬ 
ing of the Special Aeronautics Provision the insured was 
participating in aeronautics as a passenger or otherwise. 
This being the only possible defense that appellant had, 
assuming all questions of fact answered in their favor, and 
disregarding the limitation that the provision shall not 
be effective, except to provisions relating to double in¬ 
demnity. 

A life insurance policy should be so worded as to be 
understood by a person of ordinary business intelligence. 

Funk vs. New York Life Insurance Co. ... 60 N. Y. 
Sup. 2nd 349 (Feb. 26, 1946). 

Shientag, J. 

“Both sides move for summary judgment • • • 
The fact that the insured died from injuries sustained 
in an airplane accident is not in dispute. The defend¬ 
ant contends, however, that this accidental death was 
a risk not assumed by it under the double indemnity 
provisions of the policy in suit. • * • ‘Double in¬ 
demnity shall not be payable if the insured’s death 
resulted from • • • engaging in riot or insurrection; 
from participating as a passenger or otherwise vn 
aviation or aeronautics • • • the narrow issue of 
law, therefore, is whether, within the meaning of the 
policies, the insured was a participant as a passenger 
or otherwise in aviation or aeronautics. • • • Hortol 
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Prudential Corp. vs. Prudential Insurance Co. (1943) 
47 N. E. 2nd 687. 

‘If an insurance company desired to exclude liability 
for double indemnity where the insured was riding as 
a passenger in any kind of aircraft, it should have so 
stated in plain, unambiguous language; * * *’ 

Within a year after the Hortol decision, the case of 
Lee vs. Guardian Life Insurance Company, supra, was 
decided in the Supreme Court, New York County. 
The excluding clause in the Lee case read as follows: 
(46 N. Y. S. 243) 

‘Double indemnity shall not be payable if the in¬ 
sured’s death resulted from • • • engaging or partici¬ 
pating as a passenger or otherwise in aerial naviga¬ 
tion or submarine operation or service connected with 
either. ’ 

The Court (Hammer, J.) held that a fare-paying 
passenger using a plane as a means of transportation 
did not ‘participate’ in aerial navigation as a pas¬ 
senger or otherwise. • • • (Shientag, J.) I see no 
difference between the Lee case and the case now 
under consideration. If the defendant’s contention 
were adopted, the law in New York would be in this 
anomalous state: A fare-paving passenger on a plane 
is not covered by the word ‘engaged’ or by the phrase 
‘engaging or participating’, but he is covered by the 
word ‘participation’ and ‘aviation or aeronautics’. 
Aeronautics is the science which deals with the oper¬ 
ation of aircraft; and aviation deals with the science 
of flying * * *. Plaintiff’s motion for summary 
judgment is granted, • • • .” 

The above case held that a fare-paying passenger in an 
airplane at time of accident resulting in his death was 
not “participating in aviation or aeronautics” within the 
life policy, providing double indemnity shall not be pay¬ 
able if insured’s death resulted from participation as a 
passenger or otherwise in aviation or aeronautics, and 
clearly covers the case now before the Court. 
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Clapper vs. Aetna Life Insurance Co., U. S. Court of 
Appeals, D. C. . . . Decided July 22, 1946. 157 Fed. 
2nd. 76. 

“Groner, C. J. 

The complaint charged that while the policy was in 
full force and effect, insured, being neither in the 
military or naval service, lost his life while an invited 
guest-passenger in a United States Naval aircraft 
flying in the vicinity of the Marshall Islands. • • * 

The motion of the defendant Insurance Company 
for summary judgment urged that it was exempted 
from liability for the accidental death of the insured, 
since the policy provided: ‘If the death of the in¬ 
sured occurs • • * from bodily injuries effected solely 
through external, violent and accidental means • • * 
(and) not * • * from An Aeronautic Flight or sub¬ 
marine descent, * * * the Company will pay, * • •’ 

Appellant contends that the clause ‘from an aero¬ 
nautic flight’ does not in the facts of this case ex¬ 
empt appellee from liability, since, as counsel insists, 
it is a term of art, implying an occupational or ex¬ 
perimental position with regard to the particular 
flight and does not relate to or embrace a passenger 
on board a plane. • • • 

Counsel for appellee concede that if the language 
of the clause were ‘participating in or engaged in 
an aeronautic flight,’ the Insurance Company would be 
liable. Likewise, they concede that all ambiguities, 
doubts and uncertainties, if any, as to the meaning 
of the policy must be resolved in favor of the in¬ 
sured. • • • 

In such cases the holding was that the clause ‘par¬ 
ticipating or participation in aeronautics’, or ‘en¬ 
gaged in aeronautic operations, activity or expedi¬ 
tions’, does not cover the case of a person who had 
no other relation to the flight than as an ordinary 
passenger. • • • 

Certainly, as appellee concedes, insured on the 
occasion of his death was not ‘participating’ in aero¬ 
nautics. * * *’ A mere passenger has no part in 
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the art of the aeronaut and does not study, apply, 
or advance the science of aerial navigation. 7 • • • 

If the Insurance Company had meant what it now 
says it meant, the opportunity was at hand when 
the policy was issued to express its position in plain 
words. If, for example, it intended to exclude any 
death resulting from an airplane flight, words of 
plain import could have been found so that no ques¬ 
tion could be raised.” 

In answer to the cases cited by appellant, it is respect¬ 
fully submitted that a careful analysis of these authorities 
will not reflect a ruling in conflict with the position of 
appellee, nor do they support what appellant now contends. 
The only authority cited by appellant that deserves con¬ 
sideration in this appeal is the First National Bank of 
Chattanooga v. Phoenix Mutual Life Insurance Company , 
62 F. 2nd. 681 (C. C. A. 6, 1933); though a much older 
case than the authority relied upon by appellee, recognizes 
the definition of a passenger that is participating in aero¬ 
nautics. In this case, the decedent owned the airplane, 
hired the pilot, designated the flight, and insisted that the 
pilot take off in weather that was so bad, even the pilot, 
his employee, vras reluctant to obey the order, and in the 
decision of the case the Court stated: 

“I am of the opinion one who directs when the flight 
is to be made and who interposes his judgment as a 
finality with reference to conditions which indicate 
that a flight may be safely made or otherwise , that is, 
judges as to the fitness of the weather, a most impor¬ 
tant element entering into aviation, ma/y "be said to 
have participated in operation”. 

It is by no means conceded by appellee that this case is 
in point, but due to the definition of participation in aero¬ 
nautics, it is considered worthy of note. 

The insured, Patrick Thomas Flynn, in this case was 
traveling under orders, in a passenger type airplane being 
flown between regularly established airports and was, in 
fact, a fare-paving passenger. (App. 85). 
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The ambiguity in appellant’s Special Aeronautics Pro¬ 
vision is readily recognized, even if double indemnity had 
been claimed, when the Aetna Life Insurance Company, 
supra, not only admitted, but contended in their case that 
had the words “participating in or engaged in an aero¬ 
nautics flight” been used, they would have been liable, 
being the same or equivalent language that the appellee 
now contends relieves them of liability. 

It must then follow, if experts who draw contracts differ 
as to their meaning so that it may be contended, when 
convenient, that another interpretation should apply, the 
ambiguity is admitted per se and something more was 
meant than riding in an airplane as a passenger, or death 
resulting from an airplane flight, in any manner whatsoever. 

The contention urged by the insurance companies in 
both the Funk case and the Clapper case was translated by 
the Court and could not be reconciled with the wording in 
the contract of insurance. 

CONCLUSION 

If the contention of appellant were adopted, not only 
would the law be confused, but also the English language, 
and, further, it would allow an insurance company to 
assume one of many positions when called upon to perform 
their contract, even though the insured had made ample 
provision for his family and faithfully expected they would 
be provided for. It is, therefore, respectfully requested 
that appellant’s request be denied and the verdict of the 
Tried Court be affirmed. 

Alton S. Bradford, 

G. Lynn Woodruff, 

National Press Building, 

Washington, D. C. 

Attorneys for Appellee. 


